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Summary

Ex parte communications are nonpublic communications between an agency official and either a person outside the government or inside the government but in a different agency to which the public has not been given notice or a chance to respond. Ex parte communications could include oral or written communications, written correspondence submitted to an agency, or meetings between an agency and stakeholders. In the informal rulemaking context, ex parte communications typically refer to written or oral communications that occur outside of the comment period.

The Administrative Procedure Act (5 U.S.C. §§ 551–559, 701–706) does not prohibit ex parte communications between an agency and an outside party during informal rulemaking. It also does not prohibit ex parte communications between agencies or between an agency and the President or his advisors. Rather, prohibition or regulation of ex parte communications primarily flows from agency-specific statutes, rules, and guidance. Many agencies, however, have no stated policy on ex parte communications during informal rulemaking.

Courts require agencies to include the justification for a rulemaking to be contained in the public rulemaking record. Accordingly, if the ex parte  communication forms the basis for the agency's action, judicial interpretations of the APA would require that communication to be reflected in the record. If the communication is not reflected in the record and the record does not otherwise support the agency's action, the rule could be subject to vacatur and remand by a court. A small minority of courts have taken a more critical view of ex parte communications, setting out a per se ban on them. Many of those cases, however, have been limited by subsequent decisions to apply to a relatively small number of informal rulemakings that are akin to quasi-judicial proceedings, such as where an agency regulation awards a valuable privilege to a specific person or entity.

Despite the general absence of statutory and judicial regulation of ex parte communications, whether and to what extent agencies accept and rely on ex parte communications have generated significant debate. To some, ex parte communications in informal rulemaking can provide agencies with valuable information regarding the views of affected parties and potentially increase the democratic legitimacy of the agency's policy. To others, they raise concerns that the agency's ultimate decision was swayed or even determined by nonpublic information that was not subject to scrutiny through the comment process. Even if ultimately not considered by the agency, however, ex parte communications can still create the appearance of undue influence by those with access to agency decisionmakers.

Congress could enact a statute determining how agencies should treat ex parte communications, including setting out requirements for publication and further public comment if the circumstances warranted. Congress could also likely ban ex parte communications outright by barring agencies from considering any ex parte communication.












Background

Congress passed the Administrative Procedure Act (APA) in 1946 to set default standards for agencies to use when engaging in rulemaking or adjudication.1 Congress passed the APA to in part address concerns that agency structures and procedures led to unfair or biased administration.2 Some of these concerns over bias and fairness arose from what are known as ex parte communications.3 Ex parte communications are nonpublic communications between an agency official and either a person outside the government or inside the government but in a different agency to which the public has not been given notice or a chance to respond.4 Ex parte communications could include written or oral communications and could include, for example, written correspondence submitted to an agency or meetings between an agency and stakeholders. These types of communications can create the appearance of improper influence, and in some cases have resulted in courts finding agencies have acted improperly by considering ex parte communications in rulemaking.5

When Congress enacted the APA, it did not include an explicit general ban on ex parte communications.6 Section 5 of the APA as enacted in 1946 (codified at 5 U.S.C. § 554(d)) contains only a partial limitation for a presiding officer during what is known as a "formal" adjudication.7 In 1976, Congress revisited the issue of ex parte communications during its debate of the Government in the Sunshine Act.8 As part of the bill that ultimately became the Government in the Sunshine Act, Congress included an amendment to the APA that prohibited ex parte communications between an "interested person outside of the agency" and "any member of the body comprising the agency, administrative law judge, or other employee who is or may reasonably be expected to be involved in the decisional process."9 This prohibition, however, only applies to formal rulemakings and adjudications.10 As a result, the APA as amended by the Government in the Sunshine Act bars ex parte communications during formal rulemaking and adjudication, but is silent on ex parte communications that occur during informal rulemaking.11

Unlike formal adjudications and rulemakings under the APA, which resemble trial-like proceedings, informal rulemaking is comparatively simpler. The APA imposes three basic steps, although other statutes and executive orders have added additional steps for certain kinds of rulemakings.12 Moreover, the APA provides for several exceptions to its informal rulemaking provisions.13 If no exception applies, first, an agency must publish in the Federal Register a notice of proposed rulemaking (NPRM, also known as a proposed rule) that states the substance of the proposed rule and includes an initial justification for the proposal.14 Next, that proposal must be subject to a public comment period wherein the agency permits the public to submit their views about the rule.15 Finally, the agency must publish the final rule in the Federal Register with a "concise general statement [of the rule's] basis and purpose" at least 30 days before the rule becomes effective.16

The distinction the APA makes in its treatment of ex parte communications between formal rulemaking and adjudication on one side and informal rulemaking on the other can be attributed to the relative strength of due process (i.e., fairness) concerns in the quasi-judicial proceedings of formal rulemakings and adjudications and the relative weakness of those concerns in the quasi-legislative process created by the APA's informal rulemaking provisions.17 Although not universally held, some have argued that the quasi-legislative process of informal rulemaking raises fewer due process concerns because the product of informal rulemaking—rules—typically promulgate "policy-type rules or standards," while adjudications resolve "disputed facts in particular cases.18

In light of reduced due process concerns, ex parte communications in informal rulemaking can provide agencies with valuable information regarding the views of affected parties and potentially increase the democratic legitimacy of the agency's policy.19 In one court's view, ex parte communications "may enable the agency to win needed support for its program, reduce future enforcement requirements by helping those regulated to anticipate and shape their plans for the future and spur the provision of information which the agency needs."20

Nonetheless, ex parte communications either within the executive branch or between outside interested parties and the agency during the informal rulemaking process can raise concerns that the agency's ultimate decision was swayed or even determined by nonpublic information that was not subject to scrutiny through the comment process.21 Further, some scholars have raised concerns about the influence of regulated parties over agencies, leading some to charge that agencies have been "captured" by the industries that they regulate.22 In some cases, agency reliance on nonpublic information has led to courts finding the agency violated the APA or due process principles.23 Even if ultimately not considered by the agency, however, ex parte communications can still create the appearance of undue influence by those with access to agency decisionmakers.24 For that reason, agencies and courts have at times paid special attention to the potential dangers of ex parte communications.25

In the absence of any explicit prohibition in the APA for informal rulemaking, courts and agencies have taken various approaches to addressing these kinds of communications.26 In general, courts have addressed ex parte communication issues through judicially created doctrines that limit an agency's explanation of its reasons for adopting a rule to the public record the agency compiles during the rulemaking process.27 Thus, information not contained in the record cannot form the basis for the agency's explanation of its actions when those actions are challenged in court.28 While not all agencies have adopted a policy on ex parte communications, some agencies have done so through regulations or guidance.29 Agencies that have adopted a policy commonly permit ex parte communications during informal rulemaking, but require the agency official engaged in the communications to include a summary of the communication in the public rulemaking record.30 Due to the APA's silence, however, ex parte polices can vary significantly across agencies.31


Defining Ex Parte Communications in Informal Rulemaking

Defining ex parte communications can be difficult. In the broadest terms, ex parte communications can refer to any nonpublic communication made to or from an agency and related to an informal rulemaking. Ex parte communications in the informal rulemaking context typically refer to nonpublic communications between an outside party with an interest in the outcome of the rulemaking and an agency official that is in some way involved in determining the content of the rule.32 In this report, these communications are referred to as external ex parte communications. Less commonly, ex parte communications can sometimes refer to nonpublic communications that occur within the executive branch between the agency conducting the informal rulemaking and another agency or the President and his staff.33 In this report these communications are referred to as internal ex parte communications.

The APA defines ex parte communications  as "an oral or written communication not on the public record with respect to which reasonable prior notice to all parties is not given."34 Neither the APA's definition nor its prohibitions of ex parte communications distinguish between internal or external communications.35 As discussed above, however, the prohibitions apply only to the formal adjudication and rulemaking provisions of the APA. The APA's informal rulemaking provisions have no analogous prohibition.36 As such, the APA's definition is only legally operative when read in conjunction with the prohibitions in §§ 554(d) and 557(d). Nonetheless, the APA's definition of ex parte communications is a useful general description of the phenomenon.37

In addition to the source of the communications, timing is also a factor in defining ex parte communications. In the broadest sense, communications that occur before and after a rulemaking that are not subsequently publicly disclosed are ex parte communications,38 but courts and agencies tend to focus primarily on ex parte communications that occur between the notice of proposed rulemaking and the promulgation of a final rule.39 Communications that occur before the notice of proposed rulemaking is published in the Federal Register or after the rulemaking has concluded are not typically considered by courts as presenting the same concerns as communications during the rulemaking process, and they often do not fall within agency policies that address ex parte communications.40 Nonetheless, some have contended that the distinction between the communications made during rulemaking and those made before or after is an arbitrary one.41 Some argue that the time after a rule has been promulgated is just another way of referring to the time before the agency's next rulemaking, making the timing of ex parte communications irrelevant to whether the communication might influence the substance of a regulation.42 Along these same lines, ex parte communications received before a rulemaking is formally announced or after it has concluded may be more influential than those made during the rulemaking process. As some studies have suggested, agencies may prefer to develop their policies internally with input from outside parties or political appointees before they publicly announce their proposals.43 Ex parte communications during this phase of a rule may be more likely to influence the substance of the rule because the agency is still developing its policy.44 After the proposed rule is published, path dependency may limit the range of alternative policies the agency is willing to consider during the notice and comment period.45

Conversely, some courts and commentators have criticized deeming any communications with agencies during informal rulemaking as "ex parte."46 By one account, informal rulemaking involves only "interested persons," not "parties."47 Applying the term "ex parte" implies an adjudicative decisional structure with "parties" to the proceeding that does not exist in informal rulemaking.48 Unlike an adjudicatory proceeding, rulemaking does not identify parties in advance, nor does it establish conflicting interests among the regulated community.49 Rather, some argue, as a quasi-legislative act, information from any source and at any time is "the life of a notice and comment proceeding" and should be "encouraged."50




Legal Landscape

As discussed above, the APA does not prohibit ex parte communications during informal rulemaking. In the absence of a prohibition for informal rulemaking, courts have analyzed ex parte communications in light of the APA's requirement for agencies to justify their actions based on the public record they compiled during rulemaking. As a result, federal courts have taken a variety of approaches to policing these kinds of communications, from finding them legally dubious to permissible and even desirable.


Judicial Review Under the APA

The APA is a default procedural statute that applies in the absence of agency-specific statutory procedures.51 Where no other statute applies, the APA subjects all "final agency action" to judicial review.52 Agency action is final when an action is the consummation of the decisionmaking process and "by which 'rights or obligations have been determined,' or from which 'legal consequences will flow.'"53 In the case of informal rulemaking, the consummation of an agency's decisionmaking process is typically the promulgation of a final regulation in the Federal Register.

The APA provides six standards of review for the reviewing court, requiring that a court "shall hold unlawful and set aside agency action, findings, and conclusions" found to violate any one of the six standards.54 One of the most commonly invoked standards by litigants is the "arbitrary and capricious" standard.55 The arbitrary and capricious standard requires that the agency's action be "reasonable and reasonably explained."56 As the Supreme Court once elaborated, it requires "the agency [to] examine the relevant data and articulate a satisfactory explanation for its action including a 'rational connection between the facts found and the choice made.'"57 To permit courts to engage in this review, however, courts have imposed on agencies a requirement that they compile a public record and justify their actions in light of that record.58 This kind of review is often referred to as record review.59



The Rulemaking Record, Ex Parte Communications, and Judicial Review

To facilitate judicial review of an agency's rule, "an agency must 'disclose the basis' of its actions" in the rulemaking record.60 The Supreme Court has determined that "the orderly functioning of the process of review requires that the grounds upon which the administrative agency acted be clearly disclosed and adequately sustained."61 The Court's "reasoned explanation" requirement is meant to ensure agencies offer genuine justifications for their actions "that can be scrutinized by courts and the interested public."62 A court's review of agency action, however, is limited to the record the agency compiled during the rulemaking process.63 Except in rare circumstances, a reviewing court cannot admit new evidence to the record.64 For instance, a "strong showing of bad faith or improper behavior" may justify deposition of agency officials or the admission of extra-record evidence.65 Without such a showing, the validity of the agency's action "must stand or fall on the propriety" of the reasons offered in the record at the time the rule was issued.66 "If the agency's action is not sustainable on the administrative record made, then the [action] must be vacated and the matter remanded to [the agency] for further consideration."67

The reasoned explanation requirement, however, does not mean the agency cannot have other unstated reasons, or that its decision cannot be influenced by political considerations or an administration's priorities.68 Informal rulemaking is not a "rarified technocratic process, unaffected by political considerations."69 The reasoned explanation requirement only necessitates that the record support the agency's publicly stated reasons for its action.70

What constitutes "the record" for the purposes of informal rulemaking, however, has generated decades of litigation.71 Moreover, litigation over the propriety of ex parte communications often arises in the context of disputes over the completeness of the administrative record. Despite the apparently straightforward rule limiting a court's review to the record compiled by the agency, determining which documents should be included in the record can be a difficult task. The Supreme Court in Citizens to Preserve Overton Park, Inc. v. Volpe held that judicial review "is to be based on the full administrative record that was before the [agency]."72 Unlike formal rulemaking and adjudication, the APA does not require an agency to compile a formal record when it engages in informal rulemaking pursuant to § 553.73 During informal rulemaking an agency does not admit evidence from a defined set of parties participating in the rulemaking as the APA's formal rulemaking provisions require.74 Rather, agencies conducting informal rulemaking consider a wide array of information, ranging from information held by the agency already to information submitted by outside parties during the public comment period.75 The APA itself does not appear to contemplate the creation of a record during informal rulemaking and is otherwise silent on what, if anything, should be included in an informal rulemaking record. Informal rulemaking records submitted to courts when a rule is challenged accordingly have a more open character compared with their formal counterparts. Outside of the general principles courts have created to guide record review cases, there is little statutory guidance on which documents agencies should include in their administrative records when those records are submitted to a court.

The ambiguity over which documents are properly part of the record has in some instances led to disputes over whether the agency has provided the complete record to a court, including any ex parte communications.76 Courts have diverged over whether and under what circumstances ex parte communications should be included in the record in order to document all the information that agency could have potentially relied on. For some courts, disclosure of all or potentially all information is important to ensure the court has the ability to determine the reasonableness of the agency's action.77 Conversely, the majority of courts have held that an agency need only disclose that information on which it relied in making its decision.78 The tension between these two approaches to the completeness of the records goes some way to explain the various approaches courts have taken to ex parte communications in informal rulemaking.79

At bottom, a majority of courts endorse the view that the mere presence of ex parte communications without more is insufficient to cast doubt on the agency's decisionmaking process. Depending on the specific circumstances, however, ex parte communications can be grounds for a reviewing court to vacate and remand an agency rule. If the agency bases its action on information learned in an ex parte communication, but that communication is not recorded in the rulemaking record and the record does not otherwise support the agency's publicly stated reasons, a reviewing court likely would have grounds to vacate and remand the rule back to the agency.80 If, however, an ex parte communication accounts for an unstated reason for the agency's action but the record also supports the agency's publicly stated reasons, a court would likely sustain the agency action.81 Some courts, however, have found fault in the mere presence of ex parte communications, holding that they undermine the public's right to participate in the rulemaking and the agency's explanation for its decision.




External Ex Parte Communications


Judicial Skepticism of External Ex Parte Communications


Home Box Office, Inc. v. FCC 

Home Box Office, Inc. (HBO) v. Federal Communications Commission (FCC) raised significant concerns about the mere existence of ex parte communications even in the absence of evidence that those communications were the true foundation for the agency's action.82 Decided in 1977 by the U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit), HBO was one of the earliest cases to grapple with ex parte communications during the informal rulemaking process. The HBO case addressed a challenge to the FCC's "pay cable rules," which regulate advertising and programming in paid cable services.83 During the FCC's rulemaking, a number of regulated entities communicated with the FCC regarding the content of its rulemaking, prompting the court to order the FCC to provide an accounting of all ex parte communications made during the rulemaking.84 The accounting indicated that certain regulated entities "pressured" the FCC to adopt particular policies.85

The court did not find evidence that the FCC improperly relied on ex parte communications in promulgating its regulations, but it found the mere presence of these communications indicated that the regulations represented a "compromise among the contending industry forces" rather than an exercise of its "independent discretion in the public interest."86 Although the court ultimately found that the FCC could sustain its action based on the public rulemaking record, the court held that agency officials must refuse to discuss a rulemaking proceeding with any interested party, and if such ex parte communications were made, the agency must publish the contents of the communications in the public record.87 To remedy the presence of ex parte communications in the pay cable rules, the court remanded the record to the FCC so that the FCC could hold an evidentiary hearing to determine the nature and source of all ex parte communications that occurred after the issuance of its notice of proposed rulemaking with instructions to file a supplemental record with the court.88

The court grounded its decision in a particular understanding of the purpose of judicial review of agency rules. "Secrecy," the court held, was inconsistent "with fundamental notions of fairness implicit in due process and with the ideal of reasoned decisionmaking . . . which undergirds all of our administrative law."89 The possible existence of industry preferences secretly communicated to the agency led to concern that there could be an administrative record for the public and another for "those 'in the know.'"90 The court found the existence of these communications so troubling that their mere existence possibly rendered the "public discussion . . . a sham" because there was no opportunity for the public to comment on ex parte communications.91

The court went further, however, holding that the secret nature of these communications also prohibited the court from evaluating whether the ex parte communications constituted the genuine reason for the agency's action. Its obligation to ensure the agency engaged in "reasoned judgment" necessitated that the court, and by extension the public, have access to the "full administrative record."92 Otherwise, the court explained, those participating in the administrative process could not bring relevant information to the attention of reviewing courts and courts could not "test" the agency's action for arbitrariness.93 Without that ability, the court concluded, meaningful judicial review would be impossible.

HBO represents courts at their most skeptical of ex parte communications. In requiring "adversarial commenting," the HBO decision also presents a particular view of the rulemaking process that imports notions of fairness and due process that are more often associated with adjudication rather than informal rulemaking.94

Subsequent court decisions have declined to adopt the full measure of the HBO court's concerns partly because later courts have viewed informal rulemaking in light of its similarities with the legislative process. With some notable exceptions that will be discussed below, courts have broadly not considered the presence of ex parte communications so long as the agency's justification for its action can be sustained on the public rulemaking record. Nonetheless, HBO has never been overruled and remains good law in the D.C. Circuit. Practically, however, subsequent decisions of the D.C. Circuit have construed the HBO decision narrowly to apply  to a small subset of agency actions that although are formally rulemakings, have features of an adjudication.




Judicial Acceptance of External Ex Parte Communications


Action for Children's Television v. FCC

Just over three months after the D.C. Circuit decided HBO, a different three-judge panel of the D.C. Circuit decided Action for Children's Television (ACT) v. FCC, which cast doubt on the breadth of the holding in HBO.95 Like HBO, ACT dealt with allegations of ex parte communications that occurred during an FCC rulemaking. ACT petitioned the FCC to issue regulations that would limit or eliminate commercial advertisements during children's television programming. The FCC subsequently issued a notice of inquiry and a notice of proposed rulemaking, but explained that it might ultimately decide against adopting any regulations. After a notice and comment period, the FCC decided not to adopt specific rules governing children's television programming. During the pendency of the FCC's decision, however, the National Association of Broadcasters (NAB), a private entity, amended its self-regulatory code to address the quantity of and the amount of commercial advertising on children's programming. ACT challenged the FCC's decision not to issue regulations, alleging that NAB and the FCC struck a deal behind closed doors. ACT charged that the alleged negotiation "undermines the administrative process since it denies public participation at every stage of the regulatory process . . . frustrates effective judicial review, and renders the extensive comment-gathering stage 'little more than a sop.'"96

The court rejected ACT's claim and found that despite holding nonpublic meetings with both ACT and NAB, the FCC "examined all the relevant factors raised during the comment stage, and comprehensively and rationally justified its decision."97 The court held that ACT's inability to comment on NAB's regulatory proposals did not vitiate the FCC's decision not to issue regulations. The FCC, the court held, had "substantially complied" with the APA's informal rulemaking procedures by providing "limited, yet meaningful, public participation."98 That was all that was needed where the agency proceeding was "of a legislative nature."99 The court explained that "the more limited procedural safeguards in informal rulemaking are justified by its more wide-ranging functional emphasis on questions of law, policy and legislatively-conferred discretion rather than on the contested facts of an individual case."100

Using particularly pointed terms, the ACT court declined to adopt the rule fashioned in HBO prohibiting all ex parte communications or requiring their publication if received. The court held the ruling in HBO "constitutes a clear departure from established law when applied to informal rulemaking."101 "The novelty of this requirement," the ACT court stated, "should have been apparent to all."102 Comparing the APA's explicit prohibitions on ex parte communications for formal adjudications and rulemakings with the absence of any prohibition for informal rulemaking, the court reasoned that if Congress wanted to preclude ex parte communications in informal rulemaking, it would have done so explicitly.103 The court explained the rule in HBO was also practically unworkable because it would be impossible and inappropriate to ensure that a court had access to the "whole record" in the broadest sense.104 The court described the problem as one of "degree" and cautioned that where Congress has drawn a distinction between informal rulemaking and formal adjudication, the court should respect that distinction by drawing the line "at the point where the rulemaking proceedings involve 'competing claims to a valuable privilege.'"105 HBO, the court held, should be limited to its facts: informal rulemakings that involve resolving "competing claims to a valuable privilege."106 In other words, HBO's applicability should be limited to informal rulemakings that resemble adjudications.



Sierra Club v. Costle & Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council

Sierra Club v. Costle was and still is the most extensive treatment of the ex parte communications issue by the federal courts. In that case, the D.C. Circuit concluded that except where an ex parte communication was "vital" to the agency's decision, the mere presence of ex parte communications is not enough to invalidate an agency rulemaking.107

Sierra Club concerned the U.S. Environmental Protection Agency's (EPA's) regulation under the Clean Air Act of sulfur dioxide and particulate matter emitted by coal-fired power plants.108 EPA proposed and ultimately adopted an emission standard that was identical to its previous standard.109 Between issuing the proposed rule and the final rule, EPA engaged in an extensive investigation of whether adopting more stringent standards in the final rule would be advisable.110 During this investigation, EPA met with a number of outside interest groups, including the National Coal Association, environmental groups, and government officials, including West Virginia Senator Robert Byrd.111 EPA also accepted a significant number of comments submitted after the official comment period had closed.112 Despite a leak indicating that EPA was considering adopting a more stringent standard, EPA ultimately decided to adopt the same standard it selected in its proposed rule.113

A number of environmental groups brought suit.114 One of the challengers, the Environmental Defense Fund (EDF), alleged that EPA improperly backed away from a more stringent emissions standard because of an "'ex parte blitz' by coal industry advocates" after the comment period had closed.115 After the close of the comment period, EPA received nearly 300 written comments from various interests.116 EPA accepted all of these comments and entered them on its administrative docket. EPA also engaged in nine different meetings with various private entities and government officials, of which EPA included summaries of seven of the meetings in its docket.117 EDF argued that the ex parte communications taken as a whole "had such a serious impact on the . . . rulemaking, that they violated EDF's rights to due process."118

The court rejected EDF's arguments, finding that ex parte communications were legally permissible.119 The court held that the communications EDF objected to were not of "central importance" or "vital" to EPA's ultimate decision and as such there was no bar to accepting and considering the communications even if some were not made public.120 As with ACT, the court recognized that the APA explicitly prohibits ex parte communications in formal adjudication but not in informal rulemaking.121 The court also relied on a then-recent Supreme Court case, Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council (NRDC).122








	Vermont Yankee Nuclear Power Corp. v. NRDC

Vermont Yankee grew out of a dispute over the permitting and construction of a nuclear power station in Vermont. As part of the permitting process, the Nuclear Regulatory Commission (NRC)—the federal agency that regulates civil nuclear power generation—promulgated a rule that regulated spent nuclear fuel. The NRDC challenged the rule in the D.C. Circuit. Echoing the arguments made by the petitioners in HBO, NRDC claimed that the procedures used by the NRC to promulgate the rule "denied [it] a meaningful opportunity to participate in the proceedings as guaranteed by due process."123 The D.C. Circuit agreed and declared that although the NRC followed the procedures in § 553 of the APA, the procedures were inadequate to provide a meaningful opportunity to participate and to produce a record the D.C. Circuit thought necessary for its review of the rulemaking.124 The Supreme Court reversed, declaring that courts may not impose additional procedures on agency rulemaking over and above what was prescribed by Congress in statute or what the agency has chosen to impose on itself by regulation.125 It is not for the courts, the Court held, to determine what procedures would produce the "best" or "correct" result in any given scenario.126 This kind of "vague" mandate, the Court found, would lead agencies to adopt the most rigorous procedural safeguards only found in formal adjudications totally obviating the benefits of informal rulemaking.127








Imposing requirements like those in HBO, the court warned, would run contrary to Vermont Yankee and to Congress's intent in enacting the informal rulemaking provisions of the APA that do not include a prohibition on ex parte communications.128

The court then engaged in a lengthy discussion of the value of ex parte communications in quasi-legislative settings like informal rulemaking:

Under our system of government, the very legitimacy of general policymaking performed by unelected administrators depends in no small part upon the openness, accessibility, and amenability of these officials to the needs and ideas of the public from whom their ultimate authority derives, and upon whom their commands must fall. . . . Furthermore, the importance to effective regulation of continuing contact with a regulated industry, other affected groups, and the public cannot be underestimated. Informal contacts may enable the agency to win needed support for its program, reduce future enforcement requirements by helping those regulated to anticipate and shape their plans for the future, and spur the provision of information which the agency needs.129

The court recognized that allowing informal communications with agency officials to proliferate could pose a danger that those external communications might unduly influence the agency, but noted that agencies are required to justify their actions based solely on the public record they create.130




The HBO Decision Today: Constitutional Limitations on Ex Parte Communications

Few if any courts have taken the HBO court's decision at its word that it applies to all informal rulemakings. Instead, a number of subsequent decisions have attempted to narrow HBO's scope to the small number of informal rulemakings in which constitutional due process concerns may be present, such as where an agency is awarding a valuable privilege to one of a defined group of interested parties—that is, where a rulemaking resembles an adjudication.131 Courts have inferred this limitation in HBO by referencing a much older case, Sangamon Valley Television Corp. v. United States.132

Like a number of other ex parte cases, Sangamon Valley concerned a decision by the FCC. In Sangamon Valley, the FCC's decision to assign various television channels to particular markets (e.g., assigning Channel 2 to St. Louis instead of Springfield) was challenged for being the product of improper ex parte communications. After the public comment period had closed but before the FCC made its decision, the owner of a St. Louis broadcaster who believed his company would likely be allocated Channel 2 had several meetings with each FCC commissioner, explaining to them that if the FCC allocated Channel 2 to St. Louis, it would reach far more viewers in Illinois than if it were allocated to Springfield.133 The FCC ultimately allocated the channel to St. Louis. Based on the content and extent of the communications, the D.C. Circuit remanded the decision to the FCC and ordered it to reopen its rulemaking record.134 The D.C. Circuit held that because the information provided to the commissioners was possibly of critical importance and never publicly revealed, parties who opposed assigning the channel to St. Louis should have had a chance to question it.135 It did not matter that the channel assignment was achieved through a rulemaking and not an adjudication, the court ruled: "[W]hatever the proceeding may be called it involved . . . resolution of conflicting private claims to a valuable privilege, and . . . basic fairness requires such a proceeding to be carried on in the open."136

In practical terms, the due process limitation on ex parte communications plays little role in informal rulemaking. Although the APA permits it, agencies rarely resolve disputes between two individuals through informal rulemaking.137




Judicial Approaches to Internal Ex Parte Communications

Ex parte communications that arise within the executive branch raise similar but somewhat different concerns than those that originate outside of government. Unlike ex parte communications that originate from outside of government, which can raise concerns that an agency's judgment has been corrupted by the private parochial interests of the regulated community, communications from within the executive branch sometimes raise concerns of improper political influence from the President or his political appointees. As with external ex parte communications, the line between entirely proper political control of agency policy and improper political influence has been difficult for courts and agencies to clearly define. The various approaches to this issue are grounded in differing views of the place of politics within the agency decisionmaking process. Some courts and commentators, for example, see political control of agency policy as integral to the democratic legitimacy of the regulations issued by executive branch agencies.138 This view is closely associated with the "unitary executive theory" of the executive branch, which broadly asserts that the President as a nationally elected figure has special claim to directing and managing the actions of agencies within the executive branch.139 That view is sometimes countered by others who argue that rulemaking should be insulated from political pressure and guided primarily by scientific or technical inputs.140


Internal Ex Parte Communications and the Reasoned Decisionmaking Requirement 


Sierra Club v. Costle Reprise

Sierra Club not only dealt with external ex parte communications, it also addressed communications internal to the executive branch between the President, the President's advisors, and EPA.141 As with external communications, the court held that a blanket prohibition on internal executive branch communications would be unwarranted.142 Whether those communications needed to be docketed in the rulemaking record, however, was an open question.143 Relying on separation of powers concerns, the court held that oral communications between the President and another agency do not need to be docketed unless the communications concern a quasi-judicial proceeding or a statute expressly requires it.144 The court explained that Article II of the Constitution vests the President with the authority to control and supervise the executive branch through the power to appoint and remove officials, demand written opinions from executive officers, and invoke executive privilege to shield communications.145 This view of the presidency reflects the court's belief that the Founders' choice of a single presidency also necessarily meant they preferred a strong presidency.146 After all, the court noted, the Constitutional Convention debated and rejected a plural executive and a President attended by a counsel of state. Instead, they chose a single executive and thereby "gain[ed] the advantages of accountability fixed on a single source."147

The court observed that from the structure of Article II flows the President's power to control and supervise the executive branch.148 "[T]he desirability of such control is demonstrable from the practical realities of administrative rulemaking."149 Regulations like those at issue in Sierra Club, the court explained, often require the careful balancing "of cost, environmental, and energy considerations" and often implicate "national economic policy."150 Without the President's ability to supervise and control the executive branch, the court held, "[o]ur form of government simply could not function effectively or rationally."151 The regulatory process, the Sierra Club court declared, is not "a rarified technocratic process, unaffected by political considerations or the presence of Presidential power."152

The court, accordingly, would not infer a requirement that oral communications between the White House and EPA needed to be docketed.153 "Where the President himself is directly involved in oral communications with Executive Branch officials, Article II considerations combined with the strictures of Vermont Yankee require that courts tread with extraordinary caution in mandating disclosure beyond that already required by statute."154 The court did, however, make two exceptions to protect due process concerns. First, where the communications concern the outcome of an agency adjudication or quasi-adjudicatory proceeding, they must be docketed.155 The President, the court held, has "no inherent executive power to control the rights of individuals" at stake in agency adjudicatory proceedings.156 Second, communications may need to be docketed where a statute explicitly requires information or data that formed the basis for the rule to be made public.157

The Sierra Club decision has come to stand for sanctioning some amount of political control of regulatory policy by the President through nonpublic means as a feature of the structure of the executive branch. Moreover, the Supreme Court has recently referred to Sierra Club for its discussion of presidential involvement in informal rulemaking.158 Sierra Club presents intra-executive branch communications conveying the political preferences of the President as a necessary part of constitutional government. Sierra Club also recognized Congress's authority to require by statute that these communications be made public.159 Sierra Club, however, did not address at what point intra-executive branch communications influence on a regulation can violate the APA. The Court took up that issue in Department of Commerce v. New York.



Department of Commerce v. New York

New York concerned a dispute over whether to include a citizenship question on the 2020 Census.160 The Enumeration Clause of the Constitution requires the federal government to conduct a decennial census.161 Congress delegated the authority to conduct the census to the Secretary of Commerce through the Census Act.162 From 1820 to 1950, the Census Bureau included a question about citizenship in its decennial census.163 The Census Bureau, however, had resisted adding the question back in because it believed that the question might lower response rates.164 In March 2018, the Census Bureau's stance changed when then-Secretary of Commerce Wilbur Ross announced that the 2020 census would include a question about citizenship.165 The agency explained its decision by claiming the information was needed by the Department of Justice to enforce the Voting Rights Act (VRA).166

In a highly fractured decision, four Justices joined Chief Justice Roberts in holding that the agency's decision to include a citizenship question did not violate the Enumeration Clause or the Census Act, and was not arbitrary and capricious.167 The Court held that the Census Act delegated the choice of whether to include the citizenship question to the Secretary of Commerce.168 Including the question in the light of the uncertainty about response rates, the Court held, "was reasonable and reasonably explained. . . . It is not for us to ask whether [the Secretary of Commerce's] decision was 'the best one possible' or even whether it was 'better than the alternatives.'"169

An entirely different set of four Justices joined Chief Justice Roberts in holding that the agency's public justification was a "pretext" and therefore must be set aside.170 The Court held that the agency's action violated the APA because "the VRA enforcement rationale—the sole stated reason—seems to have been contrived."171 A contrived or "pretextual" justification, the Court stressed, "defeat[s]" judicial review and turns it into an "empty ritual"—it denies courts the ability to scrutinize the "genuine justifications for important decisions."172

At the same time, however, the Court cautioned that the fact that an agency may have other unstated reasons is not cause for a court to "reject an agency's stated reasons."173 Decisions regarding regulatory policy, the Court explained, are by their nature "informed by unstated considerations of politics, the legislative process, public relations, interest group relations, foreign relations, and national security concerns (among others)."174 The Court thus noted that it is not improper for an agency head to have policy preferences and "work with staff attorneys to substantiate the legal basis" for their preferred policies.175 While the Court recognized "a narrow exception to the general rule against inquiring into the mental processes of administrative decisionmakers" where there is a "strong showing of bad faith or improper behavior," the Court emphasized that judicial review "is ordinarily limited to evaluating the agency's contemporaneous explanation in light of the existing administrative record."176

Department of Commerce is not explicitly a case about ex parte communications. It is a case about hidden (potentially illegitimate political) justifications. Ex parte communications, by their nature, have the potential to create the same divergence between public justifications and private reasons. In this way, the Department of Commerce Court appears to have been motivated by similar concerns as the D.C. Circuit in HBO—that there was a "sham" administrative record for the public and a secret one with actual reasons for those in the know.177

Although not specifically addressed in the opinion, Department of Commerce may be used by future courts to limit the ex parte involvement of private parties, political appointees, or the President in regulatory actions where their influence on policy choices would constitute an unstated but true motivation for an agency's regulatory action. Reading the Court's opinion broadly as a per se ban on pretextual justifications could potentially reach a large swath of regulatory action. Private parties, agency political appointees, and the President often communicate their policy desires privately to agencies, and in the case of communications from agency heads or the President, an agency may be required to follow their direction.178

Nonetheless, this broad reading may be practically difficult for courts to implement.179 The Court did not announce a new test for identifying pretextual justifications, nor did it explain when a court should even look for these types of justifications.180 Moreover, the Court's ultimate determination to set aside the agency's decision stands in some tension with both its own discussion of the limited nature of judicial review of agency rationales and cases like Sierra Club, which understood private communications between agencies and political appointees or the President as an essential part of constitutional government.181





Considerations for Congress

Regulation of ex parte communications in informal rulemaking has been largely left to internal agency policy with intervention by the courts on occasion. Although historically Congress has declined to regulate these kinds of communications, it is within its Article I power to do so, at least for external ex parte communications. Congressional regulation of ex parte communications could take various forms from an outright ban to regulating how information received through such communications is made public.


External Ex Parte Communications

The Administrative Conference of the United States (ACUS)—a small executive branch advisory body—has made several recommendations regarding the treatment of external ex parte communications.182 These recommendations are primarily directed at agency policies, but Congress could codify these recommendations were it to so choose. ACUS recommended against banning ex parte communications outright except in rare circumstances where concerns over them might be heightened (e.g., for rulemakings that have adjudicatory features).183 Rather than an outright ban, ACUS recommended that agencies adopt written ex parte policies that require the agency to post in an online docket, for instance on Regulations.gov, any written ex parte communication received by the agency during its informal rulemaking process.184 ACUS also recommended that agencies make public summaries of any oral ex parte communications they receive.185 ACUS also recommended that agencies reveal publicly with whom the agency has communicated before it issues its proposed rulemaking and after it issues its final rule so that the public would be aware what perspectives might have influenced the agency in the initial formulation of its proposal and the formulation or implementation of its final rule.186 As noted above, some scholars have observed that the timing of these communications, which typically fall outside the scope of judicial review, may be as or more important than communications received during the rulemaking process.187

Other possible reforms Congress could consider might include limiting how an agency uses any information received through an external ex parte communication—for instance, by barring the agency from relying on it in formulating its rules or requiring an agency to extend its comment period if it receives new or important information in an ex parte communication that occurs outside the comment period.



Internal Ex Parte Communications

Congress's authority to regulate internal ex parte communications may be more limited. Congressional regulation of internal executive branch communications may implicate certain theories of presidential power rooted in Article II of the Constitution. In several recent cases regarding the President's authority to remove (i.e., fire) subordinate officials within the executive branch, the Supreme Court has held that Article II requires that the President retain the authority to direct and supervise officials who issue regulations (among other functions).188 This constitutional imperative might serve to limit Congress's ability to place an outright ban on ex parte communications between the President and agency regulators like the communications at issue in Sierra Club. Even a more modest form of regulation—for example, requiring public disclosure of ex parte communications between the President and agency regulators—could raise separation of powers concerns.189 Nonetheless, these constitutional concerns do not apply to executive branch officials other than the President.190 Congress could potentially regulate communications that occur between agencies in the interagency review process superintended by the Office of Management and Budget.191 Some of these communications are already required to be made public by executive order, and Congress could choose to codify and potentially expand the disclosure of internal ex parte communications.192 As with external ex parte communications, Congress could likely ban those communications from other agency officials or regulate how an agency uses them in the rulemaking process.193


Appendix. Examples of Agency Ex Parte Policies

Environmental Protection Agency

[E]ach EPA employee should ensure that all written comments regarding a proposed rule received from members of the public, including regulated entities and interested parties, are entered into the rulemaking docket.

. . .

[I]t is essential to ensure that the public receives timely notice, as far as practicable, of information or views that have influenced EPA's decisions. This means that EPA employees must summarize in writing and place in the rulemaking docket any oral communication during a meeting or telephone discussion with a member of the public or an interested group that contains significant new factual information regarding a proposed rule.194

Federal Communications Commission

47 C.F.R. § 1.1206 Permit-but-disclose proceedings

(a) . . . ex parte presentations . . . to or from Commission decision-making personnel are permissible in the following proceedings, which are referred to as permit-but-disclose proceedings, provided that ex parte presentations to Commission decision-making personnel are disclosed pursuant to paragraph (b) of this section:

(1) An informal rulemaking proceeding conducted under section 553 of the Administrative Procedure Act other than a proceeding for the allotment of a broadcast channel, upon release of a Notice of Proposed Rulemaking

. . .

(b) The following disclosure requirements apply to ex parte presentations in permit but disclose proceedings:

(1) Oral presentations. A person who makes an oral ex parte presentation subject to this section shall submit to the Commission's Secretary a memorandum that lists all persons attending or otherwise participating in the meeting at which the ex parte presentation was made, and summarizes all data presented and arguments made during the oral ex parte presentation. Memoranda must contain a summary of the substance of the ex parte presentation and not merely a listing of the subjects discussed. More than a one or two sentence description of the views and arguments presented is generally required. If the oral ex parte presentation consisted in whole or in part of the presentation of data or arguments already reflected in the presenter's written comments, memoranda or other filings in the proceeding, the presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be found) in lieu of summarizing them in the memorandum.

(2) Written and oral presentations. A written ex parte presentation and a memorandum summarizing an oral ex parte presentation (and cover letter, if any) shall clearly identify the proceeding to which it relates, including the docket number, if any, and must be labeled as an ex parte presentation. Documents shown or given to Commission staff during ex parte meetings are deemed to be written ex parte presentations and, accordingly, must be filed consistent with the provisions of this section. Consistent with the requirements of § 1.49 paragraphs (a) and (f), additional copies of all written ex parte presentations and notices of oral ex parte presentations, and any replies thereto, shall be mailed, e-mailed or transmitted by facsimile to the Commissioners or Commission employees who attended or otherwise participated in the presentation.

(i) In proceedings . . . for which the Commission has made available a method of electronic filing, written ex parte presentations and memoranda summarizing oral ex parte presentations, and all attachments thereto, shall, when feasible, be filed through the electronic comment filing system available for that proceeding, and shall be filed in a native format (e.g., .doc, .xml, .ppt, searchable .pdf).

Department of Transportation

49 C.F.R. § 5.19 Public contacts in informal rulemaking

(a) Agency contacts with the public during informal rulemakings.

(1) DOT personnel may have meetings or other contacts with interested members of the public concerning an informal rulemaking under 5 U.S.C. 553 or similar procedures at any stage of the rulemaking process, provided the substance of material information submitted by the public that DOT relies on in proposing or finalizing the rule is adequately disclosed and described in a memorandum in the public rulemaking docket such that all interested parties have notice of the information and an opportunity to comment on its accuracy and relevance. The responsible OA or OST component may either prepare the memorandum or ask the party requesting the meeting or initiating the contact to submit the memorandum memorializing the communication.

(2) DOT personnel should avoid giving persons outside the executive branch information regarding the rulemaking that is not available generally to the public.

. . .

(4) If the issuing OA or OST component meets with interested persons on the rulemaking after the close of the comment period, it should be open to giving other interested persons a similar opportunity to meet.

(5) If DOT learns of significant new information, such as new studies or data, after the close of the comment period that the issuing OA or OST component wishes to rely upon in finalizing the rule, the OA or OST component should reopen the comment period to give the public an opportunity to comment on the new information. If the new information is likely to result in a change to the rule that is not within the scope of the NPRM, the OA or OST component should consider issuing a Supplemental NPRM to ensure that the final rule represents a logical outgrowth of DOT's proposal.
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