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Summary

Over the last decade, state and local governments have filed dozens of state-law tort suits against energy companies, arguing that those companies are liable for the localized effects of climate change because they misled the public about their products' impact on the climate, thereby inflating demand for fossil fuels, boosting atmospheric concentrations of greenhouse gases, and worsening climate-related harms. The City and County of Boulder, CO, filed one such suit, naming as defendants Suncor and Exxon Mobil. On October 5, 2026, the U.S. Supreme Court is scheduled to hear oral arguments on whether Boulder's suit can proceed.

This case has generated substantial interest from Congress and other government actors. Nearly 200 members and more than 40 states have signed on to amicus briefs supporting either Boulder or Exxon Mobil and Suncor, and the U.S. Department of Justice has filed a brief siding with the energy companies.

According to Suncor and Exxon Mobil, Boulder's suit is an attempt to impose tort liability under Colorado law for greenhouse gas emissions occurring wholly outside Colorado's borders, a form of extra-territorial regulation that exceeds the scope of state power in the federal system. Suncor and Exxon Mobil also argue that state-law tort claims like Boulder's are preempted by the Clean Air Act (42 U.S.C. §§ 7401–7671q), which, they say, provides the exclusive means of addressing pollution that crosses state borders and thus precludes Boulder's suit.

Boulder argues that Suncor and Exxon Mobil lack standing to challenge Boulder's suit, which has not yet proceeded to trial, and, according to Boulder, has not yet inflicted any legally cognizable harm. Boulder also contests the Supreme Court's statutory jurisdiction to hear this case, arguing that there is no final state-court judgment for the Court to review. On the merits, Boulder contends that its suit is a constitutionally permissible exercise of state police power to regulate deceptive marketing and sales practices. Because the Clean Air Act addresses neither marketing nor sales, Boulder argues that the act does not preempt its claims.

Congressional purpose "'is the ultimate touchstone' of preemption analysis." Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (quoting Malone v. White Motor Corp., 435 U.S. 497, 504 (1978)). Thus, if desired, Congress could enact legislation resolving the statutory preemption dispute now before the Court. To that end, Congress could affirmatively authorize suits like Boulder's, or, alternatively, expressly preempt those suits, in part or in whole. Two bills introduced in the 119th Congress would employ the latter approach, barring "any suit in law or equity that is brought against any person engaged in the energy business that seeks . . . relief for alleged past or future harm resulting directly or indirectly from climate change." Stop Climate Shakedowns Act of 2026, H.R. 8330, 119th Cong. (as introduced by House, Apr. 16, 2026); Stop Climate Shakedowns Act of 2026, S. 4340, 119th Cong (as introduced by Senate, Apr. 16, 2026). Congress may also refrain from action, accepting the federal judiciary's resolution of cases or controversies.










On October 5, 2026, the Supreme Court will hear oral arguments in Suncor Energy (U.S.A.) Inc. v. County Commissioners of Boulder County (Suncor).1 The issue before the Court is whether the City and County of Boulder, CO (collectively, Boulder), can sue energy companies under state law to recover monetary compensation for harms attributable to climate change. The defendant energy companies—Suncor and Exxon Mobil (collectively, Suncor)—portray Boulder's suit and dozens of similar, currently pending suits across the country2 as an existential threat to the fossil-fuel industry and argue that these suits are foreclosed by the Constitution, the Clean Air Act, or both.3 Some Members of Congress, a coalition of states, and the U.S. Department of Justice (DOJ) have filed amicus briefs joining these arguments.4 Other Members of Congress and a different coalition of states join Boulder in arguing that Suncor lacks standing to challenge Boulder's suit, that the Supreme Court lacks jurisdiction to hear this case, and that Boulder's suit is not barred by the Constitution or by statute.5 This report summarizes relevant history of climate-related litigation, surveys the arguments now before the Supreme Court, and identifies considerations for Congress.


A Brief History of Climate Tort Suits

The arguments now before the Court in Suncor are rooted in past attempts to address climate change using tort law. To understand those arguments, it is necessary to situate Suncor in the broader, decades-long sweep of climate-based tort litigation.

A tort is an act or omission that inflicts legally cognizable harm on another.6 Tort law, in turn, is the body of rules that define the elements of, and remedies for, various torts.7 Historically, these rules evolved through common law, which means that they were created by judges through case-by-case adjudication, typically in state, rather than federal, court.8 As with "common law generally," tort law "adapts to changing scientific and factual circumstances."9 Thus, while many torts originated from disputes between private property owners, they evolved over time to encompass suits brought by state and local governments on behalf of large numbers of their citizens.10 These included suits seeking the abatement of environmentally harmful activities.11 By the early 2000s, some litigants began suing major emitters of greenhouse gases (GHGs), arguing that those emitters were liable for nuisance because of their impact on the climate.12


The Displacement of Federal Common Law

American Electric Power (AEP) v. Connecticut was among this first wave of climate tort suits.13 The plaintiffs in that case—state and local governments and nonprofit land trusts—sought a court order compelling the defendants—a group of electric power producers—to reduce their GHG emissions.14 The plaintiffs brought their case in federal district court, arguing that the defendants were liable under the "federal common law" of nuisance, or alternatively under state nuisance law.15 The dispute in AEP centered on the first of those two legal theories.

Unlike state courts, federal courts "do not possess a general power" to create common law by "develop[ing] and apply[ing] their own rules" to decide cases.16 Congress can authorize courts to create federal common law, but absent statutory authorization, federal courts can fashion their own rules of decision only when resolving cases where no federal statute governs, and where it "would be inappropriate" to apply state law because of some significant conflict between "uniquely federal interests" or "the basic scheme of the Constitution," and the operation of state law.17 Because those conditions will rarely obtain, federal common law applies only in "narrow areas."18

In Illinois v. City of Milwaukee (Milwaukee I), the Supreme Court identified one such area.19 In that case, Illinois sued to abate Milwaukee's discharge of sewage to Lake Michigan, a body of water "bounded . . . by four States."20 According to the Court, the interstate nature of the case "touch[ed] basic interests of federalism" and implicated "an overriding federal interest" in a "uniform rule of decision."21 Thus, the Court declared, "[w]hen we deal with air and water in their ambient or interstate aspects, there is a federal common law."22

That pronouncement was short-lived. Five months after Milwaukee I, Congress passed the Federal Water Pollution Control Act Amendments of 1972, commonly known as the Clean Water Act (CWA).23 Less than nine years later, the Supreme Court held in City of Milwaukee v. Illinois (Milwaukee II) that the CWA had displaced the federal common law of interstate water pollution recognized in Milwaukee I.24 In so holding, the Court stressed that federal law "is generally made not by the federal judiciary . . . but by the people through their elected representatives in Congress."25 The Court thus began "'with the assumption' that it is for Congress, not federal courts, to articulate the appropriate standards to be applied as a matter of federal law."26 Reasoning from this premise, the Court held that Congress need only "sp[eak] directly to," and "address[]" an issue to remove that issue from the realm of federal common law.27 Applying that rule, the Court concluded that the CWA's "all-encompassing program of water pollution regulation" had displaced "often vague and indeterminate nuisance concepts" as the source of "appropriate federal standards" and thus displaced the federal common law of interstate water pollution.28

The Court's decision in Milwaukee II framed the dispute in AEP, where the primary issue was whether the Clean Air Act (CAA) had displaced federal common law claims regarding interstate GHG emissions.29 Four years before AEP, the Supreme Court held in Massachusetts v. EPA that GHGs were pollutants within the meaning of the CAA, but as of 2010, when AEP reached the Supreme Court, EPA had not exercised its authority under the CAA to regulate GHG emissions from power plants.30 Until EPA did so, the plaintiffs argued, federal common law remained intact.31

The Supreme Court rejected that argument. According to the Court, it was "plain that the Act 'speaks directly' to emissions of carbon dioxide from the defendants' plants," and that Congress had "delegated to EPA the decision whether and how to regulate" those emissions.32 That "delegation is what displaces the federal common law," the Court stressed, and it would continue to do so even if EPA "declined to regulate" powerplant GHG emissions "altogether."33

With any federal common law of interstate GHG pollution displaced, the Court explained that the viability of plaintiffs' state-law tort claims would depend, in part, on whether those claims were superseded (i.e., "preempted") by the CAA.34 Because no party had "briefed preemption or otherwise addressed the availability of a claim under state nuisance law," the Court declined to resolve whether climate tort suits could proceed under state law.35



Suncor and Other Post-AEP State-Law Climate Tort Suits

Testing the proposition that AEP left unresolved, state and local governments have since filed dozens of state-law climate tort suits against energy companies.36 These more recent suits largely rest on claims of deceptive marketing and allege that producers and sellers of fossil fuels affirmatively misled the public about their products' impacts on the climate and produced and sold fossil fuels in quantities that they knew to be dangerous.37 The plaintiffs seek monetary compensation for localized climate-related harms like drought, flooding, and extreme heat, but, unlike the plaintiffs in AEP, they do not seek court orders requiring defendants to reduce emissions.

Boulder brought one such suit. That case commenced in 2018, when Boulder filed its complaint against Suncor in Colorado state trial court.38 Suncor then sought to transfer the case from state to federal court through a procedure known as "removal."39 Defendant energy companies filed similar removal motions in many similar state-law tort suits across the country. Years of removal litigation ensued.40

Eventually, every federal appeals court to consider the matter—the U.S. Courts of Appeals for the First, Second, Third, Fourth, Eighth, Ninth, Tenth, and D.C. Circuits—concluded that state-law climate tort suits belonged in state, rather than federal, court.41 The defendant energy companies asked the Supreme Court to review those judgments in at least eight separate petitions for certiorari, including one filed by Suncor.42 The Court denied each of those petitions, leaving climate tort suits in the state courts where they were originally filed.43

Back in state courts, the defendant energy companies, including Suncor, moved to dismiss. In these motions, the defendants argued, among other things, that the state-law claims against them were preempted by the Constitution and the CAA, violated their constitutional rights to due process, and impermissibly discriminated against out-of-state commercial activity in violation of the dormant Commerce Clause.44

In several courts, the defendants prevailed.45 Other courts, including the Colorado state trial court presiding over Boulder's suit against Suncor, denied the motions to dismiss, allowing claims to proceed.46

Suncor sought review of that denial in the Colorado Supreme Court through a procedural mechanism called a "petition for a rule to show cause" under Rule 21 of the Colorado Appellate Rules.47 In response, the Colorado Supreme Court agreed to consider Suncor's preemption arguments, but not its other grounds for dismissal.48

Following briefing and argument, a five-to-two majority of the Colorado Supreme Court rejected Suncor's preemption arguments and remanded to the trial court for further proceedings.49

Suncor then petitioned the U.S. Supreme Court for review of the Colorado Supreme Court's judgment, asking the Court to consider "[w]hether federal law precludes state-law claims seeking relief for injuries allegedly caused by the effects of interstate and international greenhouse-gas emissions on the global climate."50 DOJ took the unusual step of filing an unsolicited amicus brief supporting Suncor's petition51—this despite having filed a brief during the previous Administration in which it opposed a similar petition for certiorari in a different climate tort suit.52

The Court granted Suncor's petition but also directed the parties to brief "[w]hether the Court has statutory and Article III jurisdiction to hear this case."53




The U.S. Supreme Court's Jurisdiction to Hear Suncor

Suncor raises novel questions about the scope of state power in the federal system, the nature of federal common law, and the preemptive scope of the CAA. However, to reach those questions the Court must first conclude that Suncor has standing to bring suit, and that the Court has jurisdiction under 28 U.S.C. § 1257(a) to hear that suit.


Standing

Article III of the Constitution limits the exercise of federal judicial power to specified classes of "Cases" and "Controversies."54 The Supreme Court has interpreted this "case or controversy" language to require a party seeking relief in federal court to establish a sufficiently "personal stake" in the outcome of the case.55 That stake is known as standing. If a litigant lacks standing, then federal courts, including the Supreme Court, lack jurisdiction to hear that litigant's case.56

According to the Court, a litigant can establish standing to appeal—i.e., appellate standing—by "demonstrat[ing] that it has suffered an [(1)] actual or imminent injury that is [(2)] 'fairly traceable' to the judgment below and that [(3)] could be 'redress[ed] by a favorable ruling.'"57 The parties dispute whether Suncor can establish the first of those elements: injury.58

Suncor argues that the Colorado Supreme Court's judgment inflicted two cognizable injuries.59 First, Suncor notes that the judgment below binds state courts in Colorado and thus deprives it of its federal preemption defense in both Boulder's suit and any future climate tort suit in the state.60 Suncor contends that this outcome adversely altered its tangible legal rights, a form of harm that the Supreme Court deemed sufficient for appellate standing in a case called ASARCO Inc. v. Kadish.61 Second, Suncor claims that the decision below will force it to incur costs defending Boulder's suit, which it describes as "a classic pocketbook injury" that independently gives rise to standing.62

Boulder argues that ASARCO is distinguishable because the lower court judgment at issue in that case definitively invalidated mineral leases.63 In Boulder's view, the Colorado Supreme Court's judgment inflicted no comparably concrete injury when it rejected one of Suncor's many defenses. While conceding that Suncor would have standing to appeal a final judgment holding it liable for damages, Boulder dismisses that outcome as "entirely speculative" and thus insufficiently imminent to confer standing.64 Boulder also disputes Suncor's "pocketbook injury."65 Although economic harm is a quintessential standing injury,66 the Supreme Court has rejected claims of appellate standing where the asserted economic injury—an award of attorneys' fees—was "only a byproduct of the suit itself."67 According to Boulder, that reasoning forecloses litigation costs as a basis for standing.68



Statutory Jurisdiction

The parties also dispute the Court's statutory jurisdiction to hear Suncor's appeal. The Constitution authorizes Congress to define the scope of the Supreme Court's appellate jurisdiction.69 "Since 1789," Congress has allowed the Court to review state court judgments "only after the highest state court in which judgment could be had has rendered a '(f)inal judgment or decree.'"70 In general, a state court decision is "final" if it is "an effective determination of the litigation and not of merely . . . intermediate steps therein."71

This finality limitation on the Supreme Court's appellate jurisdiction is codified today at 28 U.S.C. § 1257(a). The parties dispute whether the Colorado Supreme Court's decision—which addressed Suncor's preemption defense but not the ultimate question of Suncor's liability—was "final" within the meaning of § 1257(a) or was instead a non-final order resolving a mid-case, or "interlocutory," appeal.72

Arguing that the decision was final, Suncor invokes two Supreme Court precedents: Atlantic Richfield v. Christian73 and Cox Broadcasting Corp. v. Cohn.74

Atlantic Richfield concerned the finality of a Montana Supreme Court judgment that upheld a trial court's denial of a motion for summary judgment in a state tort suit.75 There, as here, the state supreme court did not resolve tort liability and remanded to the trial court for further proceedings.76 Still, the U.S. Supreme Court unanimously held that the Montana Supreme Court's decision was final, and thus reviewable.77 What mattered, the U.S. Supreme Court reasoned, was that the decision was issued through "a supervisory writ proceeding," which Montana law treats as "a self-contained case," rather than an appeal in an ongoing suit.78 Because the Montana Supreme Court's judgment resolved what was effectively "a separate lawsuit," the U.S. Supreme Court deemed it final.79

So too here, argues Suncor.80 Rule 21 of the Colorado Appellate Rules describes the state supreme court's resolution of a petition for a rule to show cause as the "final determination of [an] original," rather than an appellate, proceeding.81 Similarly, the Colorado Supreme Court described its action on Suncor's Rule 21 petition as an "original" proceeding, and as an exercise of its "original" jurisdiction.82 According to Suncor, that framing conclusively establishes that the Colorado Supreme Court's proceeding was a new, self-contained case, thus rendering the court's judgment final for purposes of § 1257(a).83

According to Boulder, Suncor elevates "mere off-hand labels" over substance.84 Observing that the Colorado Supreme Court sometimes characterizes Rule 21 proceedings as original, and sometimes as appellate, Boulder maintains that the state court's reference to "original jurisdiction" should not carry the dispositive weight that Suncor accords it.85 Boulder also argues that Atlantic Richfield is distinguishable.86 In its view, the Montana Supreme Court's supervisory writ proceeding was "self-contained" and thus distinct from the underlying tort litigation because that proceeding ran against the Montana trial court itself, which was a named party before the state supreme court.87 By contrast, Boulder argues that the proceeding before the Colorado Supreme Court concerned only the correctness of a lower court order, making that proceeding essentially no different from the exercise of appellate jurisdiction over a preexisting case.88 Because the Colorado Supreme Court did not dispose of that preexisting case, Boulder maintains that the state court's decision was not final.89

If Atlantic Richfield does not control, Suncor argues in the alternative that statutory jurisdiction is proper under Cox Broadcasting.90 There, the U.S. Supreme Court identified four categories of cases in which it had previously asserted appellate jurisdiction over state supreme court judgments that "finally determined the federal issue" in a case but did not resolve the underlying case.91 Suncor invokes only the fourth Cox Broadcasting category, which encompasses cases in which (1) "the party seeking [Supreme Court] review . . . might prevail on the merits on nonfederal grounds" in ongoing state proceedings "thus rendering unnecessary review of the federal issue by th[e] Court"; (2) "reversal of the state court on the federal issue would be preclusive of any further litigation on the relevant cause of action"; and (3) "a refusal immediately to review the state-court decision might seriously erode federal policy."92

Suncor argues that all three elements are satisfied here because (1) it may prevail in Colorado trial court on state-law defenses that the Colorado Supreme Court did not address; (2) success before the U.S. Supreme Court would result in dismissal of the underlying tort suit; and (3) preemption arguments necessarily implicate federal policy interests.93

According to Boulder, this case satisfies none of the applicable Cox Broadcasting elements.94 Echoing arguments that DOJ used when opposing certiorari in an earlier climate tort suit,95 Boulder contends that the first of those elements is not met where, as here, the party seeking Supreme Court review might prevail on additional federal grounds that the state supreme court did not address.96 According to Boulder, the second Cox Broadcasting element is lacking because Suncor's preemption defense applies only to suits concerning interstate emissions.97 Thus, even if Suncor prevailed, Boulder argues that it could still seek relief for harms attributable to in-state emissions. Reversal of the state court judgment would therefore limit but not "preclu[de] . . . litigation on the relevant cause of action."98 Finally, Boulder argues that Suncor has identified no federal policy interest that would authorize review of an interlocutory decision despite § 1257(a)'s express limitations.99

If enough Justices agree with Boulder's jurisdictional arguments, then Suncor's petition for certiorari will be "dismissed as improvidently granted," a disposition that would leave in place the Colorado Supreme Court's decision and would allow Boulder's suit to proceed in state trial court.100 If five Justices side with Suncor on jurisdiction, then the Court could proceed to the merits and consider the parties' arguments regarding federal preemption.101




Merits Arguments in Suncor

Suncor argues that Boulder's claims are preempted by the Constitution for either of two reasons. First, Suncor claims that state-law climate tort suits are impliedly preempted by "equal sovereignty" and "extraterritoriality" principles that derive from "constitutional structure" and that gave rise to the erstwhile federal common law of interstate pollution.102 Second, Suncor contends that Boulder's suit is independently barred by the doctrine of foreign affairs preemption, which safeguards the federal government's exclusive constitutional authority to make foreign policy.103 Constitution aside, Suncor also argues that the CAA preempts Boulder's claims.104


"Equal Sovereignty" and "Extraterritoriality" Preemption

In Milwaukee I and AEP, the Supreme Court described the federal common law of interstate pollution as arising from, respectively, "basic interests of federalism,"105 and the "demands" of the "basic scheme of the Constitution."106 However, the Court has not otherwise articulated a constitutional basis for that now-displaced body of law. Suncor asks the Court to do so now. In its primary preemption argument, Suncor maintains that the federal common law of interstate pollution sprang from two related but distinct structural constitutional principles.107 First, Suncor points to a "principle of equal sovereignty" that precludes states from exercising certain sovereign powers that they surrendered upon joining the union, including, Suncor says, the power to use their own laws to abate pollution in other jurisdictions.108 Second, Suncor invokes a "principle of extraterritoriality" and claims that that principle bars states from regulating conduct that occurs wholly outside their borders.109

According to Suncor, Congress's enactment of the CWA and CAA did not alter these underlying constitutional principles, which retain their preclusive effect notwithstanding statutory displacement of federal common law.110 Displacement, in other words, did not render state law competent to resolve disputes about interstate pollution. Rather, Suncor argues, any dispute that would have been subject to federal common law of interstate pollution is presumptively preempted by the equal sovereignty and extraterritoriality principles that gave rise to federal common law in the first place.111 On Suncor's theory, Congress can rebut this presumption of preemption if it authorizes state-law regulation of interstate pollution—something Congress can do because its enumerated powers are not subject to the same constitutional constraints as state authority.112 However, if Congress wishes to elevate state law in this way, then Suncor insists that Congress must do so using "exceedingly clear language," as when Congress alters the balance between federal and state power by legislating in an area of traditional state control.113

Applying these principles, Suncor argues that because climate change is attributable to worldwide GHG emissions and because Boulder seeks redress for harms attributable to climate change, Boulder effectively seeks to regulate out-of-state GHG emissions through the imposition of state-law tort liability.114 According to Suncor, that makes this suit the kind of dispute that, before the enactment of the CAA, would have been governed by federal common law of interstate pollution.115 As such, Suncor argues that this suit is preempted by the constitutional principles that underpin federal common law unless Congress states otherwise. In Suncor's view, Congress did not do so, and Boulder's suit should be dismissed.116

Boulder disagrees. To start, it argues that Suncor's theory of constitutional preemption conflicts with Supreme Court precedent, particularly International Paper Co. v. Ouelette.117 There, the Court considered whether, following the CWA's displacement of federal common law of interstate water pollution, Vermont could bring a state-law tort suit to abate pollution that originated in New York.118 As Boulder observes, the Court in Ouelette made no mention of the equal sovereignty and extraterritoriality principles that Suncor invokes here. Instead (as discussed below), the Court looked to the CWA, not the Constitution, and ultimately concluded that Congress intended to preempt some, but not all, state tort suits.119 According to Boulder, that reasoning and holding demonstrates that, once federal common law is displaced, state law causes of action are viable unless Congress preempts them—not the other way around, as Suncor would have it.120

Even if Suncor were right, and the scope of displaced federal common law defined the scope of constitutional preemption, Boulder argues that it would still win because its suit falls outside of that scope.121 In Boulder's telling, federal common law governed suits by or against states that sought to abate pollution in other states. By contrast, Boulder describes its suit as a dispute between two non-state actors that targets Suncor's allegedly tortious marketing and sales practices, not its GHG emissions.122 According to Boulder (and the Colorado Supreme Court), such claims are squarely within the ambit of state authority and not federal common law.123

More fundamentally, Boulder maintains that Suncor's constitutional preemption arguments misconceive the scope of state tort law.124 According to Boulder, Suncor's theory risks federalizing a wide swath of tort litigation, including suits for defamation, defective product, or internet fraud, all of which seek redress for injuries in one state arising from conduct in another.125 The better approach, Boulder insists, is to police the constitutional bounds of permissible state tort suits by relying on well-established principles grounded in the text of the Due Process, Full Faith and Credit, and Commerce Clauses, none of which Suncor invokes here.126



Foreign Affairs Preemption

Suncor next argues that Boulder's claims are barred by foreign affairs preemption.127 That doctrine embodies the principle that "at some point an exercise of state power that touches on foreign relations must yield" to the federal government's authority to control foreign policy, which the Constitution vests exclusively in Congress and the President.128

The Supreme Court has suggested, and some lower courts have held, that the scope of foreign affairs preemption depends on the nature of the state action at issue.129 On this understanding, if a state action reflects the exercise of a traditional state power, then it will be subject to foreign affairs preemption when "there is evidence of clear conflict" between that action and an express federal policy reflected in official documents, like executive agreements or treaties.130 If, however, a state law "intrudes on the field of foreign affairs without addressing a traditional state responsibility," then it may be preempted "even absent any affirmative federal activity in the subject area of the state law, and hence without any showing of conflict."131

Because the parties disagree about whether Boulder's suit is an exercise of traditional state power, they disagree about the showing required to establish foreign affairs preemption. According to Suncor, Boulder's suit is an attempt to regulate GHG emissions in other countries, a regulatory power that no state has ever possessed and one that could undermine the federal government's foreign affairs prerogatives and strain relations with other countries whose corporations could be named as defendants in state-law climate tort suits.132 For its part, Boulder frames its suit as an exercise of the traditional state police powers to regulate deceptive marketing and sales practices in the United States.133 According to Boulder, because Suncor identifies no clear conflict with a federal policy outlined in statute, treaty, or executive agreement, that suit can proceed.134



Statutory Preemption

Constitution aside, the parties dispute whether climate tort suits like Boulder's are preempted by the CAA. The Constitution makes federal law supreme, but whether a particular federal statute preempts, rather than coexists with, an overlapping body of state law is a question of congressional intent as discerned primarily from statutory text.135 Preemption can be express but it is often implied, as when a federal statutory scheme is so pervasive that it leaves no room for parallel state law, or when a state law hinders implementation of a federal law. 136

The Supreme Court has never addressed whether the CAA preempts state tort suits. However, in Ouellette (discussed above), the Court analyzed preemption under the CWA, a statute that parallels the CAA in several ways.137 For instance, both laws employ a cooperative federalism model in which Congress sets national requirements that states can implement and enforce within their borders through EPA-approved state-law air and water programs that meet minimum federal requirements.138 Both laws also contain savings clauses that (1) authorize states to adopt air and water regulations that go beyond the federal minimum standards, and (2) preserve rights of injured parties to seek relief under state "statute or common law" causes of action.139

The question before the Court in Ouellette was whether this statutory scheme preempted Vermont from suing under its own tort law to limit water pollution from a factory in New York.140 Concluding that Vermont's suit was impliedly preempted, the Court stressed that the CWA assigned regulatory authority to "source" states, that is, to states in which pollution originates.141 In the Court's view, allowing downstream "affected" states like Vermont to use their own laws to regulate pollution in source states would subvert the CWA's goals of "efficiency and predictability" by exposing regulated entities to multiple, potentially contradictory bodies of state law.142 While that conflict sufficed to preempt Vermont's tort suit, the Court read the CWA's savings clauses to "negate[] the inference" that Congress meant to preempt all state tort law.143 Thus, the Court held that affected states like Vermont remained free to bring tort suits under the law of source states.144

All federal courts of appeals to consider the matter—the Third, Fourth, and Sixth Circuits—have held that Ouellette's reasoning and holding apply with equal force to the CAA and that litigants can therefore address harms from out-of-state air pollution using the tort law of the source state but not the affected state.145 Suncor and Boulder disagree about whether this rule applies here, and if it does, which way it cuts.

According to Suncor, Boulder attempts to use affected-state law to regulate out-of-state GHG emissions, an exercise in cross-border regulation that is essentially no different from the Vermont tort suit at issue in Ouellette.146 Like that suit, Suncor argues that Boulder's suit conflicts with Congress's statutory scheme, which tasks EPA with deciding whether and how to set GHG emissions standards, and authorizes EPA-approved states to implement those standards, but only within their borders.147

According to Boulder, Suncor's preemption theory is undercut by EPA's assertion in a recent rulemaking that it lacks authority under the CAA to regulate GHG emissions, at least from mobile sources.148 In any case, Boulder argues that Ouellette is inapposite because there is no conflict between its suit, which seeks to regulate marketing and sales, and the CAA, which does not address those behaviors.149 If Ouellette controls, however, then Boulder insists that the decision resolves this case in its favor.150 The question before the Court is "whether federal law precludes state-law claims," and Ouellette held that such claims may proceed under the law of the source state.151 Claiming that its complaint did not identify which state's common law would apply, Boulder insists that under Ouellette, the Supreme Court's "only option is to affirm and allow the Colorado courts to resolve the choice of law issue in due course."152




Considerations for Congress

Congress can refrain from action and allow the judiciary to determine the viability of suits like Boulder's. Alternatively, if desired, Congress could address the issues in Suncor by legislatively dictating whether and how climate tort suits can proceed. To that end, Congress could employ any of at least three approaches. First, acting pursuant to its power under the Commerce Clause,153 Congress could broadly preempt suits like Boulder's, as in two proposed bills in the 119th Congress that would bar "any suit in law or equity that is brought against any person engaged in the energy business that seeks . . . relief for alleged past or future harm resulting directly or indirectly from climate change."154 Second, also acting pursuant to the Commerce power, Congress could instead explicitly authorize such suits. This authorization would clarify the CAA's preemptive effect and directly address Suncor's primary constitutional preemption argument, though state-law climate tort suits might remain vulnerable to foreign affairs preemption challenges, which rest, in part, on the Constitution's assignment to the President of certain foreign affairs powers. Third, Congress could authorize state-law climate tort suits while restricting the scope of available claims, capping relief, and requiring suits to proceed in certain courts—limits on liability and litigation that Congress has imposed in several other contexts.155

Congress could apply any of these three approaches to address not just state tort law, but also state "climate Superfund" laws, which use statutory formulas, rather than tort-law principles, to hold energy companies liable for the costs of responding to climate change.156 To date, only Vermont and New York have enacted such laws,157 but other states are considering similar measures.158 Both Vermont's and New York's laws have been challenged in court, and two federal district courts recently invalidated New York's law based on reasoning that closely tracks several of Suncor's arguments to the Supreme Court.159

The prospect of climate-related liability under state law has implications for another issue of long-standing congressional interest: whether to limit EPA's authority to regulate GHGs under the CAA. Since the Supreme Court held in Massachusetts v. EPA that GHGs were pollutants under the CAA,160 Members have introduced multiple bills that would have prevented EPA from issuing rules targeting GHG emissions.161 If enacted, such bills could undermine CAA-based preemption arguments like those advanced by Suncor. However, Congress could mitigate that risk by pairing limits on EPA's regulatory authority with language that expressly preempts state-law regulation of GHG emissions.
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