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Summary

Title VII of the Civil Rights Act of 1964 generally prohibits discrimination in the workplace, but it does not expressly prohibit harassment. The Supreme Court has interpreted the statute to prohibit certain forms of harassment, however, including sexual harassment. The Court has established legal standards for determining when such conduct amounts to a violation. Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 66–67, 73 (1986). In general, harassment based on a protected characteristic violates employment antidiscrimination laws when it becomes severe or pervasive. Harris v. Forklift Systems, Inc., 510 U.S. 17, 23 (1993). This assessment considers all the circumstances, including the frequency of the discriminatory conduct; whether it is physically threatening or humiliating; and whether it unreasonably interferes with an employee's work performance. See, e.g., Equal Employment Opportunity Commission  (EEOC) v. Central Wholesalers, Inc., 573 F.3d 167, 175–76 (4th Cir. 2009). Courts commonly observe that the bar for showing actionable harassment is high, and they regularly dismiss harassment claims when plaintiffs fail to show sufficient severity or pervasiveness. See, e.g., EEOC v. Sunbelt Rentals, Inc., 521 F.3d 306, 315 (4th Cir. 2008).

Since the Supreme Court first recognized a Title VII sexual harassment claim in its unanimous 1986 Meritor decision, courts have expanded harassment doctrines to cover other forms of employment harassment, including harassment based on sexual orientation, gender identity, pregnancy, race, color, national origin, religion, age, disability, military reserve service, opposition to unlawful discrimination, and participation in antidiscrimination proceedings.

Antiharassment case law is still developing, including around issues of sexual orientation and gender identity. The Supreme Court recognized these characteristics as protected by Title VII in 2020. Bostock v. Clayton County, 590 U.S. 644 (2020). The EEOC, charged with enforcing Title VII, issued updated harassment guidance in 2024, including guidance addressing these bases. EEOC, EEOC-CVG-1990-8, Policy Guidance on Current Issues of Sexual Harassment (Mar. 19, 1990). After a lawsuit, the EEOC rescinded the 2024 harassment guidance in its entirety in 2026.

In addition to statutes that bar harassment, Congress has passed other laws to facilitate reporting and prevention. In recent years, Congress has legislated to restrict nondisclosure agreements and mandatory arbitration for some harassment claims.

Antiharassment doctrine is largely judge-made. As many antiharassment obligations are not fully codified, Congress could consider adding specific antiharassment provisions to antidiscrimination laws such as Title VII, the Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327, or others. It could specify examples of harassing conduct and could expand or limit the behavior current law makes illegal.










Several federal employment statutes bar discriminatory harassment. This now-common1 claim is not one typically defined in the statutes themselves, however; instead, harassment claims have primarily been recognized by courts on the theory that harassment can significantly affect plaintiffs' working conditions in violation of statutory protections. Since the Supreme Court first recognized a sexual harassment claim as employment discrimination in 1986,2 antiharassment protections have expanded to cover harassment based on a worker's religion, disability, age, and other protected characteristics.

This report describes how the Supreme Court and federal appellate courts have defined the scope of antiharassment protections in the employment context3 and determined the limits of liability, including recent case law applying statutory protections to harassment based on sexual orientation and gender identity. The report also describes legislative responses in the form of harassment-related reporting and confidentiality laws, discusses some developments in agency enforcement, and concludes with considerations for Congress (including recent legislative proposals).


Harassment Under Title VII

Antiharassment law began as a judicial application of Title VII of the Civil Rights Act of 1964, which makes it unlawful for employers to discriminate "against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin."4 Though Title VII's antidiscrimination provisions do not expressly prohibit harassment, the Supreme Court and federal circuit courts have interpreted Title VII's prohibition on discrimination in the "terms, conditions, or privileges of employment" to prohibit harassment.5 The Supreme Court first adopted this interpretation in the context of sexual harassment in the 1986 case Meritor Savings Bank v. Vinson, stating that "Title VII affords employees the right to work in an environment free from discriminatory intimidation, ridicule, and insult."6 In reaching its decision, the Meritor Court acknowledged guidance and agency precedent from the U.S. Equal Employment Opportunity Commission (EEOC), which is charged with enforcing Title VII and other employment laws, that had treated harassment as covered by Title VII.7

Under Meritor's interpretation, where mistreatment based on a protected characteristic is harmful enough, it changes working conditions and can amount to a discriminatory change in the "terms, conditions, or privileges of employment."8 When a plaintiff raises a Title VII harassment claim, federal courts often describe the action as alleging either a "harassment" or a "hostile work environment" claim. That these two terms are used interchangeably perhaps reflects the fact that the statute does not expressly prohibit or define "harassment."

Courts vary in their formulations of the overall analysis required for Title VII harassment claims, but they generally require a plaintiff to satisfy the following elements for actionable harassment:


	a protected category under Title VII (such as sex)9 motivated the harassment;

	the plaintiff subjectively viewed the harassment as creating an abusive environment; and

	a "reasonable" person would also objectively view the work environment as abusive, characterized by severe or pervasive mistreatment.10



In practice, most claims turn on the third element, whether the mistreatment was objectively "severe or pervasive"11 enough to create an abusive or hostile work environment. Under this standard, even where there is offensive or harassing conduct, a harasser's actions will not violate Title VII unless those acts in total were "severe or pervasive," bringing the plaintiff's situation in line with other cases courts have found amounted to harassment. Federal courts consider "all the circumstances," including "the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance."12

Mistreatment counts if it is severe or pervasive, however; it need not be both. One very serious event, like a sexual assault, may create a hostile environment.13 Milder mistreatment may create a hostile environment as well if it happens every day.14 Courts often review the frequency of harassing incidents in a case.15 As the Supreme Court has observed, "[t]his is not, and by its nature cannot be, a mathematically precise test."16 Perhaps because assessing whether harassment is "severe or pervasive" is such a fact-specific standard, and because there are so many harassment cases to compare as precedent, federal appellate case law sometimes diverges on seemingly similar facts.


Title VII Sexual Harassment Claims

As described above, the Supreme Court first recognized harassment as a viable theory of employment discrimination in a sexual harassment case, and sexual harassment claims are some of the most common harassment claims under Title VII.17 In general, courts most readily conclude that alleged conduct is sufficiently severe or pervasive in sexual harassment cases when the behavior constitutes rape18 or involves physical threats at work,19 repeated solicitation for sex,20 repeated touching of intimate body parts,21 or daily or regular verbal harassment.22

Mistreatment need not take the form of unwanted sexual advances or other sexual conduct to constitute sexual harassment, however.23 Demonstrations of "'anti-female animus' can support a sexual harassment claim."24 This type of hostile environment is one that "is hostile because it is 'sexist rather than sexual.'"25 It might include frequent gender-specific epithets or targeting a worker for discipline or humiliation on account of sex.26 In one case, the Eighth Circuit27 concluded that plaintiffs could show a hostile environment after pointing to a "plethora of offensive incidents" indicative of hostility to women, including a male worker urinating in a female worker's water bottle and several men urinating in another woman's gas tank.28

As is the case with unwanted sexual advances, sexist behavior must be severe or pervasive to qualify as harassment.29 Courts have emphasized that "conduct must be extreme to amount to a change in the terms and conditions of employment," and that federal law is not meant to become a "general civility code."30 "'[S]imple teasing,' offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the 'terms and conditions of employment.'"31

Though plaintiffs often bring Title VII sexual harassment claims as "hostile work environment" claims, they may also show a Title VII violation with evidence of "quid pro quo" harassment.32 This is evidence that a supervisor took a "tangible employment action" against an employee (such as firing the employee or denying them a promotion)33 in relation to the supervisor's sexual demands.34 Though some federal appellate courts require a plaintiff to show a tangible employment action resulting from his or her refusal to submit to demands for sexual conduct,35 other circuit courts will also accept a showing that an employee submitted to unwelcome advances to avoid a tangible employment action.36



Other Bases for Harassment Claims Under Title VII

A quid pro quo claim is unique to sexual harassment, but other hostile environment claims beyond those based on sex have gained recognition under Title VII. Title VII's prohibitions against discrimination based on race, color,37 and national origin38 have supported harassment claims on those grounds.39 Such claims have included an employee who alleged that he found a racial epithet written on his locker and, after a string of other insults, discovered a noose hanging in a work shed.40 The worker was so upset that he became nauseated and vomited.41 Another employee, alleging discrimination based on color and national origin, reported almost-daily insults, including the employee being told he was the same color as human feces.42

Title VII's bar on discrimination based on religion also supports harassment claims.43 Allegations in such cases have included a worker being told, after his brother's suicide, that his relative was suffering in hell and the employee would go there too if he did not "find God."44 The harasser then called on her coworker daily, for more than three weeks, to find God.45 Religious discrimination can also take the form of harassing a worker because they have sought religious accommodations, such as prayer breaks or time off for sabbath observance.46

Pregnancy, too, qualifies as a protected class for employment discrimination purposes, falling under Title VII's protections against sex discrimination. In 1978, the Pregnancy Discrimination Act amended Title VII and specified that employers may not discriminate based on pregnancy and related medical conditions.47 Courts have recognized that pregnancy harassment, such as managers urging pregnant workers to quit48 or to terminate a pregnancy,49 can give rise to Title VII claims.50

Title VII not only bars sexual, racial, and religious harassment as discussed above, it also generally bars retaliatory harassment. This happens when, for example, a plaintiff reports a potential Title VII violation and a manager reacts by harassing the employee.51 This cause of action arises from Title VII's antiretaliation provisions. The statute bars retaliatory discrimination for two types of protected activity: opposing a potential Title VII violation and participating in a Title VII proceeding.52 Retaliatory harassment cases have gained recognition as a form of prohibited retaliation with the EEOC53 and federal courts, except in one circuit54 where the issue has not yet been decided.

There is disagreement among courts, however, about the standards to apply to retaliatory harassment. Some courts apply the usual standard for harassment, requiring that mistreatment be "severe or pervasive."55 Other courts apply a different standard, developed for assessing retaliation cases.56 Under this standard, mistreatment qualifies as retaliatory harassment where it is "materially adverse," that is, when it "'well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.'"57 Some courts have applied a combination of the two standards in retaliatory harassment cases.58



Employer Liability

Even when a plaintiff presents adequate evidence of harassment at work, including sufficiently severe or pervasive mistreatment, the plaintiff must also show a reason to hold the employer liable for the harassment.59 The Supreme Court has held that employers are not "automatically liable" for harassment.60 Under certain parameters,61 an employer's liability for harassment turns on the harasser's authority over the victim (i.e., whether they were the victim's supervisor), whether the harassment led to a tangible employment action such as a demotion, and whether the employee properly invoked any reporting or complaint system.62 While harassment by a supervisor or even a fellow employee is more likely to lead to employer liability, employers can also be liable if they are negligent63 in allowing third parties64 (clients or customers) to harass employees. If an employer takes reasonable care to prevent and promptly correct any sexually harassing behavior, it can potentially avoid liability for harassment either within the company or by third parties.65




Harassment Under Other Antidiscrimination Statutes

Beyond Title VII, several other employment statutes support hostile environment claims. In particular, courts have generally construed "the same phrase 'terms, conditions, or privileges of employment in other anti-discrimination statutes'" to include harassment protections.66 Harassment under these statutes generally follows the parameters courts have set out under Title VII, including its rules, described above, for employer liability and retaliation.

Thus, citing Title VII, courts have allowed hostile environment claims under the Americans with Disabilities Act of 1990 (ADA).67 Disability harassment claims also arise under the Rehabilitation Act of 1973, which protects federal employees from disability discrimination.68 As one example of a successful disability harassment suit, a worker faced ostracism, eavesdropping on her calls, extra drug testing, and probation shortly after management learned she was HIV positive.69 Also, after knowledge of the worker's HIV status came out, company leadership refused to shake hands with the employee.70

Courts have also recognized harassment claims under the Age Discrimination in Employment Act of 1967 (ADEA).71 The ADEA bars discrimination based on age for workers over forty. Age harassment claims have included such treatment as telling an older worker he should retire, repeatedly asking about retirement plans, and sending a worker "a humorous poem on the sexual problems of old age with the notation, 'I think it just fits you!'"72 Further, harassment is barred under the Genetic Information Nondiscrimination Act of 2008 (GINA), which bars discrimination based on genetic information or family health history.73

Harassment claims under one employment statute, the Uniformed Services Employment and Reemployment Relief Act of 1994 (USERRA), have fared differently in court over time based on legislative activity. USERRA protects reserve servicemembers from discrimination based on deployment, training, or other military service obligations.74 As originally enacted, the statute did not include a ban on discrimination in the "terms, conditions, or privileges of employment"; rather, the statute barred denial of "any benefit of employment" because of a worker's military status.75 In 2011, the Fifth Circuit, the first circuit court to address the issue, considered reservist pilots' claims that an employer harassed them by repeatedly complaining about their guard duties, deriding them, attempting to cancel their guard-related leave, and accusing them of "scams."76 The court ruled that as USERRA's language was different from Title VII, harassment claims were not included in USERRA's protections.77 That same year, the VOW to Hire Heroes Act of 2011 amended USERRA, adding protections to the "terms, conditions, or privileges of employment."78 Courts have subsequently recognized that the change in language superseded the Fifth Circuit decision, permitting claims of USERRA harassment.79

The employment statutes discussed above (the ADA, the Rehabilitation Act, ADEA, GINA, and USERRA) have another similarity to Title VII; they typically bar retaliation against employees for complaining of discrimination.80 Accordingly, these antidiscrimination laws generally bar employers from harassing employees on account of their making a discrimination claim or participating in an investigation, proceeding, or suit under the laws.81

A separate statute provides myriad antiharassment protections for legislative employees. The Congressional Accountability Act of 1995 (CAA) adopts the protections of the ADA, Rehabilitation Act, ADEA, GINA, and Title VII for legislative employees through cross-reference.82 In a rare example of legislation addressing harassment directly, the Congressional Accountability Act of 1995 Reform Act, enacted in 2018, stated a goal to streamline complaint procedures for "claims by employees alleging that employing offices have violated their CAA rights and protections, including protections against sexual harassment."83



Extending Harassment Protections to Sexual Orientation and Gender Identity

As discussed above, courts have recognized harassment claims in new areas since the Supreme Court first recognized Title VII sexual harassment claims in 1986. In 2020, the Supreme Court ruled in Bostock v. Clayton County that Title VII's prohibition on discrimination "because of . . . sex" also forbids employers from making employment decisions because of an employee's sexual orientation or gender identity.84 Bostock's holding opened the way for employees to bring harassment claims based on mistreatment because of sexual orientation or gender identity. Accordingly, courts have now considered claims of harassment on such bases, generally applying the same legal standards that apply to other sexual harassment claims under Title VII.85 As the Fifth Circuit observed, "the Court expanded the groups of individuals protected by Title VII" but "in no way altered the preexisting legal standard for sexual harassment."86

In particular, courts have observed that harassment based on sexual orientation or gender identity must meet the severe or pervasive threshold applicable to other harassment claims.87 Accordingly, courts have considered issues such as the frequency and severity of mistreatment, as is common in harassment claims, even under novel fact patterns. For example, in one case, the Sixth Circuit rejected a harassment claim based on allegations that coworkers sent an employee Bible verses after he came out as gay and gave him gifts such as pink nail polish.88 These actions "could be seen as targeting his sexual orientation," the court acknowledged, but comparing his situation with fact patterns in other sexual harassment cases, the court found his alleged mistreatment was not severe or pervasive.89 Similarly, another Sixth Circuit panel found that an employer mistreated an employee because of his sexual orientation by directing him to act more masculine (removing body piercings and changing his hairstyle) and to take down his relationship status on Facebook (showing he was dating a man),90 but these isolated actions did not create a hostile work environment in the court's view.91

In contrast, the Eleventh Circuit in Copeland v. Georgia Department of Corrections held that a transgender prison guard did raise a potentially viable harassment claim.92 Among other things, the court pointed to allegations that staff and supervisors consistently laughed at and taunted the plaintiff and called him "ma'am" on the prison-wide radio system. This happened daily, three or four times a day, according to plaintiff.93 At times, coworkers pushed the plaintiff or blocked his way. He identified thirty-four coworkers who participated in this behavior. They also allegedly joked about him in front of inmates, who joined in.94 This treatment, the court concluded, would qualify as pervasive.95 A factfinder could also find this mistreatment severe, the court concluded, given that supervisors participated and considering the context: dangerous work in a correctional institution.96



EEOC Harassment Guidance Changes

The EEOC implements Title VII and several other employment discrimination laws, investigating violations and issuing guidance.97 EEOC guidance around harassment has fluctuated in recent years. The EEOC initially issued updated harassment guidance in 2024,98 adding language to implement the Bostock decision (interpreting Title VII to protect discrimination based on gender identity and sexual orientation). Building on the decision in Bostock, the guidance identified workplace behaviors that could create a hostile environment based on sexual orientation or gender identity. In particular, the guidance identified, as examples of harassing behavior, "repeated and intentional use of a name or pronoun inconsistent with the individual's known gender identity (misgendering); or the denial of access to a bathroom or other sex-segregated facility consistent with the individual's gender identity."99 The guidance stated that it "replaced" several previous EEOC guidance documents, including its 1990 Policy Guidance on Current Issues of Sexual Harassment.100 The 1990 harassment guidance on EEOC's website is labeled "superseded" and "rescinded."101

Following issuance of the 2024 guidance, the State of Texas and the Heritage Foundation sued, claiming the updated guidance exceeded the EEOC's authority by "requiring bathroom, dress, and pronoun accommodations."102 In May 2025, a district court vacated portions of the guidance as contrary to law.103 The vacated portions included the section "outlining harassment based on sexual orientation and gender identity."104 The district court reasoned that the guidance went beyond Bostock's holding that firing a worker based on his or her gender identity or sexual orientation violates Title VII,105 as Bostock did not address issues of gender-segregated spaces or use of pronouns. Accordingly, the court held, the guidance impermissibly expanded Title VII, as "Title VII does not bar workplace employment policies that protect the inherent differences between men and women."106

After the decision, the EEOC marked the vacated portions in the guidance posted on its website.107 Then, on January 22, 2026, the EEOC rescinded the 2024 harassment guidance in its entirety,108 with the EEOC Chair emphasizing that "[r]escinding this guidance does not give employers license to engage in unlawful harassment."109 Laws "against discrimination, harassment, and retaliation, and Supreme Court precedent interpreting those laws, remain firmly in place," she stated,110 reiterating the EEOC's goal of "preventing and remedying unlawful workplace harassment."111 In rescinding the 2024 guidance, the EEOC did not state whether it considered its 1990 guidance to be reinstated. As of this writing, the EEOC still maintains a website stating that "[h]arassment is a form of employment discrimination that violates" Title VII, the ADEA, and the ADA.112

In a further indication of the EEOC's current position with respect to harassment, the EEOC's Office of Federal Employment issued a decision on February 26, 2026, regarding transgender employees in federal workplaces.113 Overturning a prior decision, the EEOC stated that federal agencies may restrict employees from using facilities aligned with their gender identity.114 The decision followed an executive order defining sex as an "immutable biological classification."115



Other Harassment-Related Statutory Requirements: Reporting, Disclosure, and Prevention

While Congress has not codified harassment doctrines in federal antidiscrimination law, it has legislated on related matters. The CAA, passed in 2018, has specific provisions addressing harassment claims against Members of Congress.116 Members must reimburse the U.S. Treasury for any awards or settlements resolving claims that a Member of Congress personally engaged in harassment based on race, color, religion, sex, national origin, age, disability, veteran status, or retaliation for reporting the aforementioned harassment.117 The Office of Congressional Workplace Rights (OCWR), which administers the CAA, must publish an annual report detailing payments made to resolve harassment claims.118 OCWR is also tasked with compiling "workplace environment" surveys, including collecting information about sexual harassment.119

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) requires federal agencies to give employees notice of antiharassment protections and to provide antidiscrimination training.120 Agencies must report discrimination complaints and discipline, including those for harassment, to Congress and other agencies.121 They must also post complaint data on their public websites.122

In 2022, Congress passed the Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021.123 The law bars employers from seeking enforcement of pre-dispute arbitration provisions or class action waivers in cases of sexual harassment and sexual assault. A covered sexual harassment dispute is one alleging harassment in violation of federal, tribal, or state law.124 Although an employer cannot impose arbitration under the act, a person alleging harassment could choose to implement the arbitration agreement and seek arbitration.

Congress also passed the Speak Out Act the same year, aimed at restricting agreements that bar sexual harassment victims from discussing their experiences.125 The Act bars judicial enforcement of pre-dispute nondisclosure or nondisparagement agreements if the dispute involves sexual assault or sexual harassment in violation of federal, tribal, or state law.126 Congress indicated in the Act's findings that "[s]exual harassment and assault remain pervasive in the workplace and throughout civic society, affecting millions of Americans."127 This context suggests the law seeks to target contract provisions seen in employment or other relationships that require an employee or customer not to discuss any sexual harassment that may occur, even if it occurs years after the agreement. The Act does not address any confidentiality agreements that are part of a post-harassment settlement.

Many states have codified their own employment harassment protections, with some explicitly addressing protections for sexual orientation and gender identity,128 requiring written antiharassment policies, or calling for notification of rights or training.129



Considerations for Congress

Antiharassment doctrine is defined through case law, extending beyond sexual harassment and beyond Title VII to bar harassment on grounds including disability, religion, family status, age, and military service.

As many antiharassment obligations are not fully codified, Congress could consider adding specific antiharassment provisions to antidiscrimination laws such as the ADA, Title VII, and others. Congress could either broaden or narrow the range of actionable harassment claims. For example, it could change the "severe or pervasive" standard to make it easier for plaintiffs to show harassment, perhaps by specifying prohibited conduct. It could also specify examples of harassing conduct, including rules for gender identity and use of gender-segregated spaces. It could, conversely, act to limit potential claims by imposing a more restrictive standard, possibly specifying conduct that does not support a harassment claim.

In addressing harassment rules, Congress could draft uniform mandates for various employers, consistent with its Commerce Clause authority, or it could draft narrow rules, aimed at federal workers or federal contractors. It could extend antiharassment mandates to small employers (as those with fewer than fifteen employees are currently excluded from Title VII). Congress could also address issues of training, notice, and confidentiality. It could require reporting of harassment complaints, broadening requirements that currently apply to federal employers. Alternatively, Congress could require private employers to adopt formal antidiscrimination policies, as is required in some state laws.

Legislation introduced in the 119th Congress would address some of these considerations in specific ways. The BE HEARD in the Workplace Act of 2026, originally proposed in 2019,130 aims to "prevent and reduce prohibited discrimination, including harassment, in employment."131 It would restrict mandatory arbitration and pre-employment confidentiality agreements—going beyond the Speak Out Act's provisions, which make such agreements unenforceable in court. The Act would also require posting nondiscrimination policies (which must define harassment), training for workers, and surveys of harassment.132 It would address the application of Bostock by specifying how employers need to accommodate variations in gender identity.133 The bill would impose fines for offenders134 and it would expand Title VII's reach by amending it to apply to small employers.135

In addition, the bill would clarify standards of proof for discrimination and employment harassment, codifying some of the judicial developments discussed above. It would specify quid pro quo harassment as unlawful and it would define other harassment as conduct having "the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive working environment."136 The Act would amend several employment discrimination laws to address disability, age, and religious harassment.

Another proposal from the 119th Congress, the Protections and Transparency in the Workplace Act, would require covered publicly traded companies to report claims of harassment, defined as potential violations of listed federal antidiscrimination statutes.137 Settlement, judgments, and payments connected to covered discrimination and harassment claims would also require disclosure.138
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