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Summary

The scope of the President's removal power has been a subject of much interest during the 119th Congress as President Donald Trump has dismissed several officials from independent regulatory commissions. These officials have typically been viewed as insulated from removal by for-cause tenure protections—statutory provisions typically providing that officials may be removed by the President before the expiration of their fixed term only for inefficiency, neglect of duty, or malfeasance in office. The Trump Administration contends that the applicable statutory protections infringe on the President's constitutional authority under Article II to remove executive officials. Under the Administration's view, the 1935 decision of Humphrey's Executor v. United States, 295 U.S. 602 (1935), which upheld the use of for-cause removal protections in certain scenarios, either does not apply to modern independent agencies or, if it does, must be overruled. These firings have resulted in significant litigation, including one case, Trump v. Slaughter, that is pending before the U.S. Supreme Court. No. 25-332 (U.S. 2025).

In Slaughter, the Supreme Court has been asked to consider this constitutional dispute over statutory removal protections. The U.S. Constitution is silent on the removal of executive officers other than through impeachment. As a result, history, tradition, and early understandings of the separation of powers have played a central role in delineating the extent to which Congress can use its legislative authority to protect executive branch officials from removal by the President. The seminal case of Myers v. United States, 272 U.S. 52 (1926), is representative in that it relied heavily on the views of the Framers and the Members of the First Congress in striking down a law that required Senate consent to remove a postmaster general. Although most of the Court's subsequent removal cases have discussed sources of Founding-era history, there remains significant ambiguity as to both (1) how the Framers viewed the scope of the President's constitutional authority to remove officials at or near the time the Constitution was ratified and (2) what the First Congress determined during its debates on removal in 1789.

In light of the likelihood that Slaughter will grapple with this ongoing historical and interpretive debate, this report highlights some of the available Founding-era perspectives by discussing deliberative debates of the period, which occurred at the Constitutional Convention, in the Federalist Papers, and during the First Congress. These debates may inform the disputed junction between the President's power to remove leaders of executive agencies and Congress's power to protect those officials from dismissal through statute. Ultimately, these debates reflect a number of interpretive positions on removal, meaning these early sources may not be dispositive or yield sufficiently clear answers to the questions at issue in Slaughter and other cases.










Over the course of his second Administration, President Donald Trump has removed a number of agency leaders that Congress, through statute, has provided with fixed terms and explicit statutory tenure protections.1 In doing so, the President has asserted that the applicable statutory removal protection—often referred to as for-cause provisions because they permit the removal of an official only for specific reasons such as "inefficiency, neglect of duty, or malfeasance in office"—violates the separation of powers by infringing on the President's Article II powers.2 The removal of these "independent" officials could be viewed as historically atypical and has been the subject of litigation as a number of removed officials have challenged their termination.3 One such case, Trump v. Slaughter, is pending before the Supreme Court.4 Slaughter presents constitutional issues and could potentially affirm Congress's long-standing legislative authority to ensure that certain governmental functions are carried out by officials with some measure of independence from presidential and partisan influences or, in the alternative, fundamentally alter or perhaps extinguish that authority entirely.

Like other aspects of its separation-of-powers jurisprudence, the Court's assessment of Congress's authority to restrict the President's removal of executive branch officials has been "anchored" in history, tradition, and "evidence from the founding era."5 This report highlights some of that Founding-era evidence by discussing a pair of deliberative debates of the period—occurring at the Constitutional Convention and in the First Congress—that may inform the disputed junction between the President's power to remove leaders of executive agencies and Congress's power to protect those officials from dismissal through statute. This report begins by briefly describing the basic constitutional framework governing removal—a framework that is in a state of flux. The report then shifts to early American history by looking at how the Framers viewed the removal power during the Constitutional Convention, in the Federalist Papers, and during Congress's 1789 debates about removal.


Competing Executive and Legislative Powers over Executive Offices: Removal and Tenure Protection

Current disputes over the dismissal of independent agency leaders implicate two overlapping authorities: the President's power to exert control over executive officials through removal and Congress's power to grant executive officials some degree of autonomy from presidential influence through law. These powers are central to a larger struggle over control of the federal bureaucracy and reflect the friction that is often a defining characteristic of the American separation of powers.6


The President's Power to Control and Remove

The Supreme Court has interpreted Article II of the U.S. Constitution to provide the President with "general administrative control" of the executive branch.7 This principle, which has implicit textual roots, is founded in the proposition that the Constitution, by vesting "the executive Power" solely in the President and making it his personal responsibility to "take Care that the Laws be faithfully executed," affords the President both the power and the duty to supervise and control those who exercise executive power.8 As a practical matter, the President exerts his influence in many ways, but ultimately, his control over subordinates is enforced by either removing, or threatening to remove, executive officials who may not act "in accordance with the policies that the people presumably elected the President to promote."9

Although there is no removal clause in the Constitution, modern Supreme Court precedent, as well as some accounts of historical practice, have established a "general rule that the President possesses 'the authority to remove those who assist him in carrying out his duties.'"10 Presidentially appointed agency leaders are therefore typically "presum[ed]," absent statutory language to the contrary, to "serve[] at the President's pleasure," meaning they can be fired "at will" for any reason, or no reason at all.11 The reasoning behind this implied power, according to the Court, is that, although Article II vests only the President with "the executive Power," it would be impossible for "one man" to execute the considerable responsibilities of the office.12 "Lesser executive officers" are therefore necessary to implement the President's powers, but those officers "must remain accountable to the President, whose authority they wield."13 That accountability, the Court has reasoned, can be assured only if the President retains the ability to freely remove his subordinates, since it is "'only the authority that can remove' such officials that they 'must fear and, in the performance of [their] functions, obey.'"14

The removal power ensures not only that subordinate officials remain accountable to the President but also that the President remains accountable to the American people. By making the President responsible for the actions of his officials, the removal power prevents the President from "escap[ing] responsibility for his choices by pretending that they are not his own."15 So long as the President has control over the actions of those in his administration through "at will" removal, the public, the Court has reasoned, is in a position to "pass judgment" on its own government and to know "whom the blame or the punishment of a pernicious measure . . . ought really to fall."16



Congress's Power Over Offices

The doctrine of presidential control can sometimes collide with Congress's power over federal offices, a power that arises mainly from the Appointments Clause and the Necessary and Proper Clause.17 It is Congress, by enacting statutes, that creates executive branch offices, empowers those offices through the delegation of authority, and sets (subject to the constraints of the Appointments Clause) the method by which an office is filled and the required qualifications of an officeholder. When necessary, Congress can also design an office in a way that encourages both reliance on expertise and operational independence from the political influence of the executive branch, including through the use of statutory provisions that directly constrain the President's authority to remove—and therefore control—an official.18

These for-cause provisions generally assign an office a fixed term (or tenure) during which the officeholder may be removed by the President only for specific reasons. The permissible reasons for removal typically include some variation of "inefficiency, neglect of duty, or malfeasance in office."19 Congress has enacted these provisions since at least 1887 to advance "the effective and fair administration of the law" by independent, impartial, and expert officials who may "act . . . independently of executive control" and are "free to exercise [their] judgment without the leave or hindrance of any other official or any department of the government."20

While the modern for-cause provision can be traced back to the late 19th century, other congressional efforts to insulate certain executive branch officials and decisions from presidential control can arguably be traced to much earlier in American history. There are, for example, historical arguments that a statutory term of years, even without explicit removal protections, may have implicitly restricted the President's authority to remove an official before the expiration of the term.21 In the seminal 1803 decision of Marbury v. Madison, Chief Justice John Marshall suggested as much, reasoning that when the "law creating the office, gave the officer a right to hold for five years, independent of the executive," then the officer was "not removable at the will of the President."22 Congress also established various commissions in the early 1790s involving, for example, oversight of the U.S. Mint and financing of Revolutionary War debt, that, although not containing removal restrictions, were nonetheless structured in ways that some commentators argue were specifically intended to reduce the President's ability to dictate decisionmaking.23

Despite the historical pedigree of tenure protections, the Court has never directly assessed the precise meaning of "inefficiency, neglect of duty, or malfeasance in office" and has therefore never clarified what types of conduct would subject an official with these protections to removal.24 At the very least, these provisions seek to prevent the President from removing officials for no cause at all or based merely on political disagreements.25 Even absent clear standards for applying these provisions, tenure protections appear, as a historical matter, to have been effective in dissuading Presidents from attempting to remove covered officials. Prior to President Trump, few Presidents had attempted to remove federal officials with statutory removal protections.26




A Brief Introduction to the Supreme Court's Consideration of Statutory Removal Restrictions

The Supreme Court's first thorough assessment of the President's constitutional removal power was in the 1926 decision of Myers v. United States.27 There, the Court invalidated a statutory provision that prohibited the President from removing an appointed executive official—a postmaster—without first obtaining the advice and consent of the Senate. Myers recognized that "the executive power" vested in the President by Article II includes "the power of appointment and removal of executive officers," along with "general administrative control" of the executive branch.28 The Court tied that implied power to historical practice as well as the President's explicit power of appointment and his responsibilities under the Take Care Clause. "[A]s his selection of administrative officers is essential to the execution of the laws by him," the Court reasoned, "so must be his power of removing those for whom he cannot continue to be responsible."29 To hold otherwise and permit the Senate to effectively control the removal of an executive branch official, the Court concluded, would violate the separation of powers and "make it impossible for the President . . . to take care that the laws be faithfully executed."30

Myers held that Congress cannot usurp the President's removal power,31 but it did not directly address lesser statutory constraints, like for-cause removal protections, in which the ultimate power to remove still resides with the President.32 The Court took up that question in the 1935 case of Humphrey's Executor.33 There, a unanimous Court held that the President's removal power was not "illimitable" and that Congress acted within its authority in restricting the removal of members of the Federal Trade Commission (FTC).34 In doing so, the Court gave its explicit consent to the use of for-cause provisions, at least as applied to a multimember commission like the FTC whose "predominantly quasi judicial and quasi legislative" functions Congress had identified as needing some degree of political independence.35 The Humphrey's Court distinguished between multimember agencies like the FTC that, in the Court's view, did not wield executive power, and the "purely executive" postmaster at issue in Myers.36 The Court has approved of statutorily imposed tenure protections in other cases as well, including as applied to inferior officers like the Independent Counsel in the 1988 decision of Morrison v. Olson.37

Since 2010, a series of Supreme Court decisions, however, has cast the scope of Congress's authority to use for-cause provisions to create independent commissions into a state of some uncertainty. Beginning with Free Enterprise Fund v. Public Company Accountability & Oversight Board38 and continuing in Seila Law v. Consumer Finance  Protection Bureau (CFPB)39 and Collins v. Yellin,40 the Court appears to have displayed a growing skepticism of congressional attempts to limit removal of executive officials, describing the President's power as "unrestricted" and "exclusive."41 In its 2024 decision of Trump v. United States, for example, the Court used dicta to characterize aspects of the President's removal power as "preclusive," a label that could "disabl[e]" Congress from meaningfully protecting executive officials from removal.42

As part of this transition, the modern Court has stated that it has recognized "only two" specific scenarios in which Congress can insulate a federal officer from at-will removal to encourage agency independence: "one for multimember expert agencies that do not wield substantial executive power" that derives from the Court's holding in Humphrey's, "and one for inferior officers with limited duties and no policymaking or administrative authority" that derives primarily from Morrison.43 The Court has described these two scenarios as "the outermost constitutional limits of permissible congressional restrictions on the President's removal power."44

Seila Law and Collins specifically invalidated for-cause removal protections that Congress had provided to officers individually leading powerful executive branch agencies, as opposed to as members of a commission. Since the laws in question did not fall neatly into either the multimember, politically diverse structure approved in Humphrey's or the "sole inferior officer" arrangement upheld in Morrison, the Court stated that it was not willing to "extend" its previous cases to cover the "novel" use of tenure protections to a principal officer who individually wields either "significant" or "important" executive power.45

Although neither Seila Law nor Collins "revisited" Humphrey's, the opinions appeared to undercut the rationale for that decision by stating that Humphrey's "conclusion that the FTC did not exercise executive power has not withstood the test of time."46 Leaving Humphrey's in place, the Court nevertheless confined the opinion to its facts, interpreting the case as applying only when an agency is structured as a "multimember body of experts, balanced along partisan lines, that perform[s] legislative and judicial functions and [is] said not to exercise any executive power."47 What it means to be an agency that is "said not to exercise any executive power" has become the subject of great uncertainty.48


President Trump's Removals and the Path to Slaughter

President Trump has dismissed several officials from independent regulatory commissions who are protected by explicit for-cause removal provisions.49 In one instance, the President asserted that the statutory criteria for removal had been met.50 The other removals were carried out pursuant to the Administration's legal conclusion that tenure protections unconstitutionally infringe on the President's authority to remove executive officials.51 Humphrey's, the Administration has argued, either does not apply to modern independent agencies that exercise significant executive power or, if it does, must be overruled.52 Under the Administration's view, existing statutory restrictions on removal are void, and the leaders of independent commissions serve at the pleasure of the President and may, like other agency officials, be removed at will.53

Members of at least eight independent agencies filed lawsuits in federal court challenging their removal, including Gwynne Wilcox and Rebecca Slaughter, who were removed from the National Labor Relations Board (NLRB) and FTC, respectively.54

A federal district court first issued a decision reinstating Ms. Wilcox, holding that the President's action violated the applicable statutory removal limitation and that, under Humphrey's, the limitation did not unconstitutionally infringe on the President's removal power.55 The government sought a stay of the district court opinion in the U.S. Court of Appeals for the D.C. Circuit (D.C. Circuit), which, sitting en banc, held that "[t]he Supreme Court's repeated and recent statements that Humphrey's Executor . . . remain[s] precedential" required denial of the motion.56 The government petitioned the Supreme Court for a stay pending appeal, which that Court ultimately granted. In doing so, the Court appeared to signal that the holding in Humphrey's may no longer support the use of tenure protections for modern independent regulatory commissions, at least not those like the NLRB that can be said to exercise executive power. "The stay," the Court stated, "reflects our judgment that the Government is likely to show that . . . the NLRB exercise[s] considerable executive power."57

Shortly thereafter, a federal district court ordered the reinstatement of Ms. Slaughter to the FTC.58 As in Wilcox, the government sought a stay of that ruling from the D.C. Circuit, which again denied the stay on the grounds that the issue was foreclosed by Humphrey's. According to the D.C. Circuit, the government had "no likelihood of success . . . given controlling and directly on point Supreme Court precedent."59 As the court explained, a "unanimous Supreme Court" had upheld Congress's use of for-cause provisions to limit the President's ability to remove FTC commissioners "ninety years ago," and "[o]ver the ensuing decades—and fully informed of the substantial executive power exercised by the Commission—the Supreme Court has repeatedly and expressly left Humphrey's Executor in place, and so precluded Presidents from removing Commissioners at will."60 Though the Supreme Court may have suggested that Humphrey's did not apply to the NLRB in Wilcox, the D.C. Circuit determined that the case continued to apply to the FTC.61 The government again sought a stay from the Supreme Court.

The Supreme Court granted that stay and, treating the application as a petition for a writ of certiorari before judgment, granted the petition, directing the parties to brief and argue "[w]hether the statutory removal protections for members of the Federal Trade Commission violate the separation of powers and, if so, whether Humphrey's Executor v. United States, should be overruled."62 The Court heard oral arguments in Slaughter on December 8, 2025, and is expected to issue an opinion before the end of the current term.

Resolving the question presented in Slaughter will likely require the Court to grapple with the competing powers of the President and Congress over the control of executive offices and officers. As discussed below, that analysis has traditionally relied heavily on an assessment of history and evidence of how the Founding generation understood the removal power.




Early American History, Removal, and the Separation of Powers

Due in part to the Constitution's silence on the removal of officers other than through impeachment, history and early understandings of the separation of powers have long played a central role in the Supreme Court's treatment of removal. The opinion in Myers relied heavily on history, historical practice, and evidence of historical intent. The Court explained that it "devoted much space" to the First Congress's views on the proper structure of government when it created the first agencies.63 The Court did so "not because a congressional conclusion on a constitutional issue is conclusive," but because the decisions of the First Congress were "made within two years after the Constitutional Convention" by "a considerable number of those who had been members of the convention that framed the Constitution and presented it for ratification."64 The First Congress, according to the Court, therefore sat in a position of interpretive preeminence because of its role in giving life to the new constitutional structure of government and its proximity and connection to the Convention and the Framers:

It was the Congress that launched the government. It was the Congress that rounded out the Constitution itself by the proposing of the first 10 amendments, which had in effect been promised to the people as a consideration for the ratification. It was the Congress in which Mr. Madison, one of the first in the framing of the Constitution, led also in the organization of the government under it. It was a Congress whose constitutional decisions have always been regarded, as they should be regarded, as of the greatest weight in the interpretation of that fundamental instrument.65

The views of the Framers and the removal debates in the First Congress have been discussed in most of the Court's subsequent removal cases. There remains, however, significant ambiguity as to both (1) what the Framers believed about the President's constitutional authority to remove officials at or near the time the Constitution was ratified and (2) what the First Congress determined during its debates on removal in 1789. Relying on English and colonial practices, debates during the constitutional convention, and statements made during the ratification debates and in the First Congress, some scholars argue that the Framers all understood the power to remove to be a core part of "executive power."66 These scholars often turn for support to statements made by Alexander Hamilton and James Madison, who both indicated during the First Congress that the removal power should rest with the President.67

Other scholars disagree that the Founding history can be read to imply an indefeasible removal power.68 These scholars argue that English and colonial practice, debates during the constitutional convention, and statements made during the ratification debates and in the First Congress either have little to say about removal,69 are too varied to provide evidence of a widely held understanding of what powers were included in the "executive power,"70 or point away from an absolute and unconditional power of removal.71

This report next turns to some of that Founding history, specifically the views and understandings presented in the Constitutional Convention, the Federalist Papers, and the congressional removal debates of 1789.


The Constitutional Convention

Contemporaneous descriptions of the debates of the Constitutional Convention are practically devoid of discussion of removal of subordinate federal officials.72 When the Convention addressed the topic, the delegates discussed removal of federal officials through impeachment.73 Like the Constitution, the debates have little explicit to say about the Framers' thoughts on a presidential removal power.74 Conversely, the debates at the Convention discuss the appointment of executive officers at length.75 Absent clear discussion of a presidential removal power, judges and scholars have tried to infer the intent of the Framers from their debates over the framing of Article II.76 As with much else surrounding presidential removal, fundamental disagreements over what inferences can be drawn from these debates persist to this day. These arguments tend to focus on the two provisions of Article II previously identified as the source of the President's supervisory power over the executive branch: the Vesting Clause, which vests the "executive Power" in "a President,"77 and the Take Care Clause which, depending on the views of the particular judge or legal scholar, either imposes a duty or creates a power for the President to "take Care that the Laws be faithfully executed."78

In the summer of 1787, delegates from 12 states arrived in Philadelphia to discuss, debate, and ultimately frame a new instrument of government for the 13 fledgling democracies of North America.79 Early in the Convention the delegates resolved that a national government should consist of "a supreme Legislative, Judiciary, and Executive."80 One of the first questions that arose over the creation of what would become the presidency was whether the office should consist of one person or multiple people.81 Edmund Randolph's Virginia Plan, which served as the starting point for the Convention, simply called for a "National Executive . . . to be chosen by the National Legislature . . . and that besides a general authority to execute the National laws, it ought to enjoy the Executive rights vested in Congress by the Confederation."82 It did not specify whether the new "National Executive" would be a single or corporate office.83 The Virginia Plan also included a "council of revision" to consist of the National Executive and "a convenient number of the National Judiciary" that would exercise a veto power over legislation from both the National Legislature and state legislatures.84

Once the delegates turned to the presidency, there was no consensus as to the presidency's structure or powers.85 James Wilson, Charles Pinckney, and John Rutledge supported a single executive.86 A single person would, in the words of Wilson, give "the most energy, dispatch and responsibility to the office."87 Although these delegates favored a single President, they insisted on limits to the power of the presidency.88 Rutledge did not support allocating the power of war and peace to the President, because, as Pinckney argued, that would create "the worst kind" of monarchy—"an elective one."89 Wilson went further, explaining that "he was not governed by the British model" and as such did not think the prerogatives of the British monarch were "a proper guide in defining the Executive powers."90 Instead, Wilson argued, the only powers "he conceived strictly Executive were those of executing the laws, and appointing officers not [appertaining to, and] appointed by the Legislature."91

Edmund Randolph was in favor of a plural presidency, believing a single President to be the "foetus of Monarchy."92 Roger Sherman, conversely, argued that a number should not be fixed but instead chosen by the legislature from time to time given the circumstances.93 In his view, the "Executive magistracy [is] nothing more than an institution for carrying the will of the Legislature into effect."94

Sensing no resolution to the impasse, James Madison proposed postponing the debate over the structure of the presidency and instead determining what powers the presidency ought to have.95 To this end, Madison proposed three powers:


	"to carry into effect the national laws"

	"to appoint to offices in cases not otherwise provided for," and

	"to execute such other powers ('not Legislative nor Judiciary in their nature') as may from time to time be delegated by the national Legislature."96



The third category was ultimately dropped because delegates thought it was redundant given the first category,97 and no delegate raised the issue of removal in regard to the second category.98

Although the delegates resolved to postpone discussion of the structure of the presidency, the issue arose several more times in the following days. On June 4, the delegates voted on the structure of the presidency, with seven states in favor of a single person and three against.99 The final debate leading up to the vote centered almost entirely on the administrability of a plural executive.100 Wilson argued that three executives (the number favored by Randolph) would create "nothing but uncontrouled, continued, & violent animosities" that would corrupt the other branches of government, the state governments, and the people.101 Others, such as Elbridge Gerry and Pierce Butler, worried that a triumvirate would be impractical for military purposes, creating a "general with three heads."102

Although the delegates settled on a single executive, the text of the Vesting Clause itself continued to develop over the course of the Convention. The current text of the Clause ("The executive Power shall be vested in a President of the Unites States of America") was reported out of the Committee of Style on September 12, several months after the initial vote on the structure of the executive branch and just days before the Convention broke.103 The question of a plural executive was not seriously debated for the remainder of the Convention. The June 4, 1787, vote, then, appears to have been the seminal decision that led to the Constitution vesting executive power in a single person—the President. Between the June vote and the end of the Convention, delegates debated the length of the President's term, the manner of selection, various powers the President would have, like the commander-in-chief power, and the appointment of subordinate officials.104 Whether the President would have the power to remove those officials did not arise in the existing documentation of the debates.

The Take Care Clause, the second site of contestation over removal, arose out of Madison's first category of power in his proposal for a national magistrate. There was, however, no reported debate over that category of power. The Clause as it appears in the Constitution emerged from the work of the Committee on Detail (Committee), whose task it was to compose a single document incorporating the resolutions of the delegates up to that point in the convention.105 There are no records of the debates of the Committee, but the Committee's work product survives. The Committee transformed the language of Madison's original proposal. Unlike Madison's initial proposal, which was phrased as a grant of power, the Clause as it emerged from the Committee is phrased as a duty—"he shall take care that the laws of the United States be duly and faithfully executed."106 The Committee's work was further revised in the Committee of Style,107 which reported to the Convention on September 12, five days before the delegates signed the final draft of the Constitution.108 It was in this draft of the Constitution that the Take Care Clause emerged in its final form: "he shall take Care that the Laws be faithfully executed." In addition to dropping "duly" from the formulation, the Committee of Style placed the Take Care Clause among other presidential duties in Section 3 of Article II, potentially indicating its status as a duty and not another grant of authority.109


Judicial and Scholarly Reception of the Convention Debates

Judges and legal scholars have drawn several conflicting inferences from these debates. Turning to the executive vesting clause first, the debate centers on exactly what powers the Framers thought were included in "the executive power." Given that the Constitution does not contain an explicit grant of removal power (outside of impeachment), scholars and judges continue to debate whether the term "executive power," as understood at the time of the framing, implies a power to remove subordinate officials.

Beginning with the Supreme Court case Myers v. United States and continuing to cases decided in the 2020s, the Supreme Court has inferred that, because the Framers chose a single executive over a plural one and vested a single president with "the executive power," all executive power must be vested with the President, to include an implicit grant of removal authority.110 Executive power, the Court held in Myers, must include an "illimitable power to remove" subordinate executive officials.111 This view of executive power grants the President and only the President vast supervisory powers over the executive branch. The Myers Court grounded this view of executive power, in part, on its view of the British constitution.112 The Court assumed that British monarchs enjoyed the prerogative to both appoint and remove executive officers and that the Framers understood and incorporated this background into the grant of executive power in the Constitution.113 Some scholars support this view, sometimes referred to as the "royal residuum" thesis.114 Scholars who hold this view argue that when the Framers did not explicitly allocate executive authority to some other branch in the Constitution (as they did with coining money or declaring war, for example), that power is implied by vesting the President with "the executive power." 115 Under this theory, the Framers understood the category of "executive power" to generally include the power to remove.116

Other scholars deny that the executive vesting clause allocates an unlimited and absolute power to remove subordinates. As an initial matter, the delegates to the Convention did not discuss who could remove subordinate executive officials, even though they debated at length the process for appointing those officials.117 In addition, when the subject of British monarchy arose in debates over framing Article II, James Wilson (a vigorous proponent of a single executive) disclaimed any reliance on or attempt to copy the British system.118 No other delegate rose to support importing the powers of the British monarch to the presidency.119 Instead, those delegates that did speak all opposed using the British system as a model for the presidency.120

Even if the presidency inherited some "royal residuum" of prerogative powers, some scholars argue that those powers do not include an unlimited and absolute power to remove subordinate officials. Scholars who hold the view that the President inherited removal authority from royal prerogative often turn to Blackstone's Commentaries on the Laws of England for support.121 William Blackstone published Blackstone's Commentaries between 1765 and 1769 and were widely read in late 18th-century America.122 In the Commentaries, Blackstone attempted to treat the entirety of British common law, including the power of the king and his relationship to subordinate royal officials.123 The problem, some scholars argue, with relying on Blackstone to support claims of a presidential removal power inherited from British practice is that Blackstone does not list a general power of removal held by the king.124 Blackstone treats at length the king's prerogative powers, but none of them is the power to remove subordinate officials.125 The closest Blackstone comes is the royal prerogative of "erecting and disposing of offices," but in identifying this prerogative, he does not mention how an incumbent in an office once created and distributed (or disposed) could be removed.126 A modern legal historian has also pointed out that, in 18th-century England, the creation and distribution of offices was not the king's exclusive right. Parliament also created and distributed offices, thus potentially adding to the confusion regarding the appointment and removal of officials in 18th-century Britain.127

Some officials identified by Blackstone held their offices "at pleasure," such as privy counselors128 and sheriffs,129 but other officials he discussed held their offices with different tenures, including some with life tenure and for-cause removal protections like coroners and judges.130 Blackstone never mentions a general backdrop of royal removal for royal officials.131 Rather, the appointment, tenure, and removal of royal officials was, at least according to Blackstone, based on the tradition and needs of the particular office.132Also, in Blackstone's time, judges were officers of the king—that is, they were "executive officers."133 England had no "judicial branch"; instead, judges were appointed by the king and, until 1701, removable by the king at will.134 To Blackstone, they were royal officials as much as sheriffs or coroners.135 Despite their status as executive (or, more precisely, royal) officials, in 1701 Parliament granted judges tenure during good behavior, although their tenure lasted only as long as the monarch that appointed them.136 Parliament extended their tenure to life during good behavior in 1761.137 In Blackstone's understanding, Parliament during the 18th century retained the authority to protect royal officials from removal by the king.

Blackstone also references "great officers of state," such as "the lord treasurer, lord chamberlain, [and] the principal secretaries," but he declines to describe their powers and duties or anything about their tenures because, as he puts it: "I do not know that they are in that capacity [i.e., as officers of state] in any considerable degree the objects of our laws, or have any very important share of magistracy conferred upon them."138 At bottom, although Blackstone was widely read by the Framers at the time of the drafting of the Constitution, he does not declare a uniform rule of removal. Among the various tenure and removal conditions he does discuss, it is unclear which, if any, were a model for the Framers when they drafted Article II.139

A separate but related line of argument claims that, in the late 18th century, the term "executive power" was not synonymous with the slate of powers considered to be part of the royal prerogative.140 Rather, executive power was one power among others that the British monarchy wielded.141 This view is often known as the "Law Execution Thesis."142 The Constitution's executive vesting clause was, accordingly, not a catch-all for general royal power.143 Instead, it was limited to the power the British monarchs held to execute the law.144 It was, according to one scholar, an "empty vessel," since the power only became active when there was a law to enforce.145 This view is one possible explanation for Madison's inclusion of a power to appoint along with a power to execute the laws in his initial proposal for the powers to be assigned to the President.146

Similar debates have arisen over how to interpret the meaning of the Take Care Clause. On one side of the debate are those who read the clause to both impose a duty and to imply some other power not already specified in Article II, such as the power to remove subordinate officials.147 On the other side are those who interpret the clause to impose a duty on the President but not any additional powers.148 As with the Vesting Clause, the Supreme Court's decision in Myers is a useful starting point. Myers was one of the first Supreme Court cases to present the view that the Take Care Clause carried with it the implied power to remove subordinate officials.149 In reasoning that has now become familiar in Supreme Court cases evaluating presidential removal authority, Myers explained that as a single person, the President cannot be expected to carry out the functions of government alone, and150 the President must therefore appoint subordinates to help execute federal law.151 To give effect to his duty to ensure that federal law is "faithfully executed," the theory posits that the Clause must, accordingly, imply some kind of supervisory power over subordinate officials—namely, the power to remove them at will.152 Subsequent Supreme Court cases have reasoned that the Framers adopted this interpretation, as later articulated in Myers, to ensure presidential control over the executive branch.153

In response, some scholars argue that it is not clear that the Take Care Clause's meaning can be understood to include a general power of removal.154 This argument proceeds from an observation that the delegates to the Convention do not appear to have discussed removal outside of impeachment.155 To the extent that the Framers discussed how the laws should be executed, it was predominantly in the context of who would assist the President in doing so, not how those individuals were to be removed.156 The delegates similarly did not debate what, if any, powers were included in the execution of laws.157 Pursuant to this reasoning, these scholars reason that if removal is so central to fulfilling the duty of faithful execution, as some claim it is, then it is odd that the delegates to the Convention did not mention it.158 Rather, some scholars argue, the Take Care Clause imposes a fiduciary duty on the President cabining the President's discretion when executing the laws that Congress has enacted.159

More fundamentally, some argue that the shift in wording from Randolph's and Madison's original proposals granting the President the power to carry into effect federal law to the actual Take Care Clause, which is phrased as a duty, indicates that the delegates were wary of providing the President the power to determine for himself by what means he would execute the law.160 In debating the Randolph/Madison formulation, Dr. James McClurg, another delegate from Virginia, asked the Convention by what means the President would execute the law: "Is he to have a military force for the purpose, or to have the command of the Militia, the only existing force that can be applied to that use?"161

Rather than specifying how the President was to execute the laws in the text of the Constitution, the Committee of Detail drafted the Take Care Clause. The Take Care Clause rephrased Madison's power as a duty and allocated the power to determine the means of executing federal law to Congress through the Necessary and Proper Clause.162 The Necessary and Proper Clause declares that Congress "shall have Power . . . To make all Laws which shall be necessary and proper for carrying into Execution the foregoing powers and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof."163 On this reading of the Constitution, the delegates allocated to the President the duty to execute federal law and to Congress the power to determine the ends and means by which the President is to carry out his duty.164 This interpretation of the interplay between the Necessary and Proper Clause and the Take Care Clause has roots dating back to at least 1789.165 In an 1835 debate in the Senate over presidential patronage and tenure of office for executive officials, Senator John C. Calhoun gave a speech laying out this argument in some detail. He declared the following:

Well, then, as there is none such [power to remove expressly provided for in the Constitution], if it exists at all, it must exist as a power necessary and proper to exercise some granted power; but if it exists in that character, it belongs to Congress and not to the Executive. It follows, of course, to whatever express grant of power to the Executive the power of dismissal may be supposed to attach, whether to that of seeing the law faithfully executed, or to the still more comprehensive grant, as contended for by some, vesting executive powers in the President, the mere fact that it is a power appurtenant to another power, and necessary to carry it into effect, transfers it, by the provisions of the Constitution cited, from the Executive to Congress, and places it under the control of Congress, to be regulated in the manner which it may judge best.166

Calhoun's fundamental point was that there are no "implied" powers in the Constitution—there are only expressly granted powers and powers that are necessary and proper to "execute some power expressly granted."167 If that is the case, he reasoned, then, by virtue of the Necessary and Proper Clause, Congress is vested with the authority to enact laws that grant powers necessary and proper to carrying out powers expressly granted in any other part of the Constitution and regulate how those powers are to be used.168 Since all agree, he went on, that removal is not expressly granted in the Constitution, it is left to Congress to determine whether and how that power is to be used.169 This reading presumes that removal power may be necessary (and proper) for the President to fulfill the duty assigned to him by the Take Care Clause but also understands the Necessary and Proper Clause as granting Congress (and not the President) the power to legislate how the President is to supervise subordinate officials, including the removal of those officials.170 The result of this reading is that, while the Constitution may vest the President with the ultimate authority to decide which particular executive official to remove, Congress is vested with the power to regulate under what circumstances removal may occur and what process the President must observe in exercising removal power conferred by Congress.




Publius's Views on Removal: The Federalist Papers

Several statements made in the Federalist Papers appear to support the proposition that the Constitution either left the regulation of the tenure of executive officials to congressional regulation or required Senate approval to remove an official. The Federalist Papers were a series of essays published in 1787 and 1788 by James Madison, Alexander Hamilton, and John Jay under the pen name "Publius" to urge the adoption of the newly drafted Constitution.171 For many judges, the Federalist Papers are persuasive evidence of the meaning of the Constitution presented by authors (Madison and Hamilton, in particular) who were delegates to the Convention.172

In The Federalist No. 39, James Madison set out to describe the republican, federal, and national aspects of the new Constitution.173 In a passage discussing the tenure of the President (a four-year term) and federal judges (good behavior), Madison noted that "The tenure of the ministerial offices generally will be a subject of legal regulation, conformably to the reason of the case, and the example of the State Constitutions."174 In an earlier passage and in support of an argument that the new Constitution does not create an aristocracy or monarchy, Madison explained that a republic derives all of its power from the people and that a republican government is "administered by persons holding their offices during pleasure, for a limited period, or during good behavior."175

Some scholars have examined these passages in an attempt to ascertain Madison's views on removal during the ratification debates. They assert that the passages show Madison's belief that Congress could regulate terms of offices for executive officials, including their removal, and that, as shown by his reference to three different tenures, there was no default or background rule that all executive officers served at the pleasure of the President.176 As noted above, historians have catalogued several offices in the British government that historically were not held at the pleasure of the monarch.177

In The Federalist No. 77, Alexander Hamilton surveyed the "structure and powers" of the executive branch.178 He explained that Congress would play a role in removals179 but, unlike Madison, took the position that Senate consent would be required to remove executive officials.180 The Senate, he asserted, would serve an important stabilizing function for the executive branch, explaining the following:

The consent of [the Senate] would be necessary to displace as well as to appoint. A change of [the President] therefore would not occasion so violent or so general a revolution in the officers of the government, as might be expected if he were the sole disposer of offices. Where a man in any station had given satisfactory evidence of his fitness for it, a new president would be restrained from attempting change, in favour of a person more agreeable to him, by the apprehension that the discountenance of the senate might frustrate the attempt, and bring some degree of discredit upon himself. Those who can best estimate the value of a steady administration will be most disposed to prize a provision, which connects the official existence of public men with the approbation or disapprobation of that body, which from the greater permanency of its own composition, will in all probability be less subject to inconstancy than any other member of the government.181

This passage highlights the value Hamilton placed on stability and continuity that could be attained, in his view, only by retaining officials from one presidential administration to the next.182 Hamilton then asserted that, when presidential abuse of powers is most feared, the President is "subjected to the controul" of the Senate.183 One potential way to understand Hamilton's argument is as a refutation of anti-federalist arguments that the Constitution created an overbearing executive.184 As with Madison's statements in The Federalist No. 39, some scholars see Hamilton's statements as persuasive evidence that the Framers either expected the President and the Senate to share the power of removal or, at the very least, that Congress would play a role in regulating removal.185 In either case, Hamilton, like Madison, did not appear (at the time of writing the  Federalist Papers) to believe that the President would have sole and unlimited power to remove executive officials.

For some scholars, however, these statements in the Federalist Papers do not settle the matter of the Founder's views on executive removal power. For one, these scholars argue, Hamilton and Madison later recanted their views during the debates over removal in the First Congress, discussed below.186 These scholars also observe that several other prominent writers of the time contended that "executive power" carried with it the power of removal.187 For example, Thomas Jefferson, while governor of Virginia, wrote that the "power of appointing and removing executive officers [is] inherent in [the] Executive."188 Luther Martin, a Maryland delegate to the Convention writing during debates over the ratification of the Constitution, assumed the Constitution would make those appointed by the President "dependent on his will and pleasure" and be "subservient to his wishes."189 Although Martin was a delegate to the Convention, he did not sign the Constitution and became a "bitter opponent" of its ratification.190 His statements alluding to the power to remove were in service of his warning to the Maryland legislature of the dangers of the presidency created by the Constitution.191 Lastly, these scholars point to early presidential and congressional practice in the years following the ratification of the Constitution.192 Even if the meaning of the Constitution on this point was ambiguous, these scholars argue, the debates and legislative decision of the First Congress and the opinions and actions of the Washington and Adams Administrations established a practice that the President wielded unrestricted power to remove subordinates.193 Both Hamilton's and Madison's views continued to be the subject of extensive debate throughout the rest of the 18th and 19th centuries.



The Debates of 1789

In the spring of 1789, the First Congress elected under the newly ratified Constitution met in Federal Hall on Wall Street in lower Manhattan. Less than a year had passed since the ratification of the Constitution, and the First Congress was meeting to create a new government from scratch. After electing the officers of each chamber, certifying the election of George Washington as President, and debating and passing revenue bills, Congress turned to expanding the executive branch.194 By June, Congress was debating the creation of the first executive departments. The debate opened over whether to address the treasury department first and deal with others later or whether to determine how many departments there should be.195 Ultimately, the House resolved to create three departments: Foreign Affairs, Treasury, and War.196 James Madison proposed that each should be headed by a secretary, nominated and appointed by the President by and with the advice and consent of the Senate and to be removable by "the president alone."197 Debate immediately erupted over the removal provision.198 This debate "has been many times described as one of the ablest constitutional debates which has taken place in congress since the adoption of the constitution."199

The House took up the proposal creating the Department of Foreign Affairs first.200 Four loose factions quickly arose around different views of the President's removal authority.201 Historians have labeled the four factions as the "presidential" faction, the "congressional" faction, the "senatorial" faction, and the "impeachment" faction.202 The "congressional" faction believed that Congress could set the terms of removal of officers; the "presidential" faction believed that Article II created an implied presidential removal power; the "senatorial" faction believed that the Senate must consent to removal of officers appointed with Senate confirmation; and the "impeachment" faction believed that the Constitution provided only one way to remove officials—impeachment.203 As some have noted, these factions were fairly fluid, and some Members did not fit neatly into one or the other faction.204 Over the course of four days of debate, the House wrangled over whether to include explicit presidential removal authority in the bill creating the Foreign Affairs department.205

James Madison's views appear to have shifted during the course of the debate.206 He first declared that he thought it "absolutely necessary that the president should have the power of removing from office."207 Later that same day, he said of the tenure of officers: "Congress may establish offices by law . . . . [I]t is in the discretion of the Legislature to say upon what terms the office shall be held, either during good behaviour or during pleasure."208 Madison's views, however, appear to have shifted toward the presidential faction over the course of the debate and later votes. In one exchange, Madison explained that he had taken the time to examine the Constitution more closely and "acknowlege[d] that it does not perfectly correspond with the ideas I entertained of it from the first glance."209 "By a strict examination of the Constitution," Madison said, "the executive powers are . . . unabateable . . . and inasmuch as the power of removal is of an executive nature, and not affected by any constitutional exception, it is beyond the reach of the legislative body."210 Later, when debating the bill that would create the Department of the Treasury, his views appeared to shift again back toward the congressional faction.211

Like Madison, Alexander Hamilton's views on removal also appear to have shifted. At the outset of the debate over the removal language in the foreign affairs bill, Representative William Loughton Smith rose to argue that, outside of impeachment, he could see only one other avenue to removal: Senate consent.212 In his speech, Smith quoted directly from Hamilton's Federalist No. 77 to support his views.213 Smith later recounted in a letter that the day after his speech:

[Representative Egbert] Benson sent me a note across the house to this effect: that Publius [Hamilton] had informed him since the preceding day's debate, that upon more mature reflection he had changed his opinion & was now convinced that the [President] alone [should] have the power of removal at pleasure; [h]e is a Candidate for the office of Secretary of Finance!214

After days of vigorous debate in the House, sitting as the Committee of the Whole, the "presidential" and "congressional" factions that supported including explicit removal language (i.e., "to be removable by the President") overcame the "senatorial" and "impeachment" factions and voted, by a majority vote of 33 (or 34) to 20, to amend the foreign affairs bill to include such explicit removal language.215 This outcome was short-lived, however. When the House took up the bill just days after the committee vote, and potentially because of Senate opposition or concerns that the language as passed favored a "congressional" view, Madison and Benson proposed new language for the foreign affairs bill.216 The new amendments deleted the explicit language regarding the President's power to remove and inserted a new clause stating that, if the Secretary were removed, a subordinate would take charge of the records of the department until the secretary position was filled.217 This new version passed the House over the course of three votes, each with a shifting coalition in the majority.218 The first vote approved an amendment adding the new language about custody of the department's papers in the event of a vacancy.219 The second vote approved an amendment deleting the explicit removal language.220 The third vote approved the final bill as amended.221 The Senate then deadlocked 10-10. John Adams (who, as Vice President, was President of the Senate) cast the deciding vote in favor of the bill.222

At first glance, these events show a decision by the House to replace clear language about removal with an ambiguous clause about the fate of the department's records were a Secretary to be removed. On closer inspection, however, the explicit language about removal was itself ambiguous about the source of the power to remove. As a result, the debate appears to trigger a number of interpretive questions: By referencing removal in the bill in any way, was Congress asserting its authority to define the terms and limits of an office? Or was Congress simply restating what it believed the Constitution implied? Similarly, by replacing the removal language with the apparently more ambiguous clause referencing the possibility of removing the Secretary, was Congress implying that the Constitution vested removal power with the President? Or was the House introducing ambiguity strategically so that the various factions could read the language as they liked without resolving the question of the President's removal power? While more than two centuries separate the First Congress from modern debates about presidential removal authority, the question of what, if anything, that Congress decided and whether it was a correct interpretation of the Constitution began prompting disputes among judges and scholars almost immediately that continue to the 21st century.


Reception of the Debates of 1789

For much of the two centuries since the initial debates over and amendments of the bill, scholars have proposed opposing views as to what inferences to draw regarding the President's removal authority. In the early decades of the 19th century, two of America's most prominent legal commentators of the time—Chancellor James Kent of New York and Justice Joseph Story—published their commentaries on American law, both of which addressed the meaning and significance of the debates of 1789. Both took the view that the debates of 1789 could be understood as a sense of Congress that the President held the power to remove subordinate officials, although they differed on whether the Constitution in fact vested such a power with the President. Relying on The Federalist No. 77, Chancellor Kent recognized that the view of commentators at the time of the ratification debates was that Senate consent would be needed to remove executive officials.223 Kent observed, however, that the First Congress's view was different. In his understanding, the enactment of the bills creating the first federal departments represented Congress's construction of the Constitution that the President wielded the power to remove federal officials.224 This construction, he noted, "has ever since been acquiesced in, and acted upon, as decisive authority in the case."225

Justice Story's commentaries largely mirrors Kent's account. Story also refers to The Federalist No.  77 (and Senate approval of removal) as the prevailing view prior to ratification but then explains that the House's ultimate passage of the foreign affairs bill "was affirmative of the power of removal in the president, without any co-operation of the senate."226 "The public," he later writes, "acquiesced in this decision," which "has not been questioned on many other occasions."227

Chancellor Kent and Justice Story both seemed surprised that the important constitutional practice of removal appeared to be settled by legislative action and general acquiescence. Kent wrote the following:

It is, however, a striking fact in the constitutional history of our government, that a power so transcendent as that is, which places at the disposal of the president alone, the tenure of every executive officer appointed by the president and senate, should depend upon inference merely, and should have been gratuitously declared by the first congress, in opposition to the high authority of the Federalist; and should have been supported or acquiesced in by some of those distinguished men who questioned or denied the power of congress, even to incorporate a national bank.228

Similarly, Story reflected that the events of 1789 "constitute[], perhaps, the most extraordinary case in the history of the government of a power, conferred by implication on the executive by the assent of a bare majority of congress."229

Kent and Story diverged, however, over the original meaning of the Constitution and the desirability of Congress's decision. Kent "entertain[ed] no manner of doubt of the good sense and practical utility of the construction."230 He reasoned that the President ought to have the power to remove because "he is invested generally with the executive authority, and every participation in that authority by the senate was an exception to a general principle."231 He added that the President was also responsible for faithfully executing the law "and the power of removal was incidental to that duty, and might often be requisite to fulfil it."232

Although Story agreed with Kent on how to understand the debates of the First Congress, he did not interpret the Constitution to vest the President alone with the power to remove. In his view, because the Constitution split appointment authority between the Senate and the President, the power to remove "belong[ed] conjointly" to the President and the Senate.233 It would be "unjustifiable," Story thought, to hold otherwise.234

Story also took a more constrained view of the President's removal power. He noted that, during the ratification debates, none of the supporters of ratification (e.g., the authors of the Federalist Papers) claimed that the President would have the power to remove.235 Rather, it was opponents  of ratification—broadly known as Anti-Federalists—that argued that such a power existed as a reason for rejecting the Constitution. The Anti-Federalist fears, Story worried, had come true. Not even the monarchies of Europe, Story argued, had an "unlimited power" to remove subordinates.236

Both the courts and legal scholars have continued to dispute the proper inferences to draw from the debates of 1789. For its part, the Supreme Court's engagement with the events surrounding the passage of the foreign affairs bill in 1789 waxed and waned over the course of the 19th and 20th centuries. Beginning around the mid-19th century, the Supreme Court articulated the view that passage of the Foreign Affairs bill in 1789 constituted a decision that, in the view of Congress, the Constitution vested the President with the power to remove subordinate officials.237 The Court's most extensive treatment of the debates of 1789, however, appeared more than 100 years later in Myers when  the  Court  struck down a statute that required Senate consent to remove postmasters.238 In the Court's view, this outcome flowed directly from the First Congress's enactment of the foreign affairs bill in 1789. The Myers Court understood the debates of 1789 as "clear . . . that the exact question which the House voted upon was whether it should recognize and declare the power of the President under the Constitution to remove the Secretary of Foreign Affairs without the advice and consent of the Senate. That was what the vote was taken for."239 Congress's "decision" in 1789, according to the Court, determined that the President had an unlimited power of removal, thereby excluding the Senate from removal decisions. Invalidating a congressional statute to the contrary was the natural consequence of what Congress had decided roughly 150 years earlier.

For the rest of the 20th century, however, the Court paid comparatively little attention to the events of the First Congress.240 When the Court did discuss the debates in the First Congress, it was to opine that the debates shed relatively little light on the issues before the Court (whether removal provisions were constitutional) or to opine that even Madison expressed "congressional" views when debating the creation of the Treasury Department just weeks after the foreign affairs bill.241

In the 21st century, the Court has revived its interest in the events surrounding the passage of the foreign affairs bill and, in particular, demonstrated a renewed commitment to the account of the debates in Myers. Beginning with the 2010 decision in Free Enterprise Fund v. Public Co. Accounting Oversight Board, the Court's majority, relying on Myers's  account of the events, held that "[s]ince 1789, the Constitution has been understood to empower the President to keep these officers accountable—by removing them from office, if necessary."242 Seila Law and Collins then reinforced the Court's view that Congress in fact made a "decision" in 1789 in favor of presidential removal.243

For scholars supportive of reading Article II to include an implied power to remove, the deletion of the explicit removal language from the bill, coupled with the reference to the possibility of removal in the replacement language, is clear evidence that Congress decided through the passage of the bill that the President's removal power is constitutionally based and, as such, should be free of congressional regulation.244 According to these scholars, Congress was aware that the explicit inclusion of removal language in the bill might suggest that Congress—not the Constitution—was the source of the President's removal authority.245 By deleting that language and inserting the possibility of removal by the President, these scholars (consistent with Myers) argue that Congress was recognizing a constitutional basis for the President's power to remove officers uninhibited by congressional interference.246



Questioning the "Decision of 1789"

Other scholars question whether Congress made any decision at all in 1789. These scholars contend that the House passed the first version of the bill, which contained explicit removal language, in large part due to a coalition between the "presidential" and "congressional" factions.247 These factions were not well defined, with Members expressing a mix of arguments in favor of a constitutional source of removal authority with arguments favoring a congressional delegation of removal authority.248 According to this view, it does not appear to be possible to identify a single, uniform view among those who voted for the first version of the bill.249

The circumstances surrounding Madison's proposal—that is, revising the foreign affairs bill to state only that a subordinate would take charge of the records of the department if the Secretary of Foreign Affairs was removed—may further complicate attempts to draw inferences from the debates of 1789.250 Madison's new language appeared to respond to a lack of votes in the Senate to pass the original version of the bill with the explicit removal language in it, indicating that the Senate may have believed that the Constitution required its consent for removal of officers.251 Debates in the House and Senate over the new language show that several Members in both chambers criticized Madison's new language as being intentionally ambiguous on the question of the President's power to remove in an attempt to gain votes.252

Further uncertainty may arise from the fact that the House passed the bill over three separate votes with shifting majorities in each vote. By the count of some scholars, there is no clear majority for the "presidential" faction's view across the three votes.253 At best, these scholars argue, the historical record demonstrates the most support for the "congressional" faction's view and, at worst, reveals that, with the height of summer approaching and under enormous public pressure to address pressing national problems (e.g., debating the bill of rights, funding the new government, paying down debt, and creating the remaining executive departments), Members sought to sidestep the question of removal altogether.254





Conclusion

The modern dispute over the President's power to remove executive branch officials has developed over nearly 250 years of American history. It is a dispute that cannot be resolved by reliance on constitutional text alone, as the Constitution is silent on the issue of removal from office except through impeachment. In the absence of clearly defined roles, the branches have pursued their own constitutional positions, with Congress generally viewing itself as having the authority to restrict, though not eliminate, the President's power to remove those that implement the law through statutory provisions, including language that limits the President's ability to remove certain independent agency leaders except for cause.

In Slaughter, the Supreme Court has been asked—consistent with a line of cases interpreting the removal power including Myers, Humphrey's, Seila Law, and others—to decide the constitutional dispute over some of these statutory removal protections. That decision, which may have a significant impact on the President's ability to supervise and Congress's authority to create independent agencies, is likely to involve a discussion of history, including the views expressed during the constitutional convention, within the Federalist Papers, and during the First Congress. Records of the historical debates during this period reflect a number of interpretive positions on removal. Ultimately, however, these early sources may not be dispositive or yield sufficiently clear answers to the questions modern judges and scholars ask of them.
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