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Innovations in artificial intelligence (AI) have raised several new questions in the field of copyright law. 

Generative AI programs—such as Open AI’s DALL-E and ChatGPT programs, Stability AI’s Stable 

Diffusion program, and Midjourney’s self-titled program—are able to generate new images, texts, and 

other content (or “outputs”) in response to a user’s textual or other prompts. Generative AI programs are 

trained to create such outputs partly by exposing them to large quantities of existing writings, photos, 

paintings, or other works. 

This Legal Sidebar explores questions that courts and the U.S. Copyright Office have confronted 

regarding whether generative AI outputs may be copyrighted, as well as legal debates about whether 

training and using generative AI programs may infringe copyrights in other works. Other Legal Sidebars 

explore questions AI raises in the intellectual property fields of patents and the right of publicity. 

Copyright in Works Created with Generative AI 

Do Copyrighted Works Require a Human Author? 

The question of whether copyright protection may be afforded to AI outputs—such as images created by 

Midjourney or texts created by ChatGPT—hinges largely on the legal concept of “authorship.” Article I, 

Section 8, Clause 8 of the U.S. Constitution, often referred to as the Intellectual Property (IP) Clause, 

empowers Congress to “secur[e] for limited Times to Authors . . . the exclusive Right to their . . . 

Writings.” Based on this authority, the Copyright Act affords copyright protection to “original works of 

authorship.” While the Constitution and Copyright Act do not explicitly define who (or what) may be an 

“author,” U.S. courts to date have not recognized copyright in works that lack a human author—including 

works created autonomously by AI systems. 

Before the proliferation of generative AI, U.S. courts did not extend copyright protection to various 

nonhuman authors, holding that a monkey who took photos of himself lacked standing to sue under the 

Copyright Act; that human authorship was required to copyright a book purportedly inspired by celestial 

beings; and that a living garden could not be copyrighted. The U.S. Copyright Office has also long 

maintained that copyrighted works must be “created by a human being” and therefore refused to register 
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works that are “produced by a machine or mere mechanical process that operates randomly or 

automatically without any creative input or intervention from a human author.” 

At least one lawsuit has—unsuccessfully, thus far—challenged the human-authorship requirement in the 

context of AI. In June 2022, Stephen Thaler sued the Copyright Office for denying his application to 

register a visual artwork that he claims was authored “autonomously” by an AI program. Dr. Thaler 

argued that human authorship is not required by the Copyright Act. In August 2023, a U.S. district court 

granted summary judgment in favor of the Copyright Office. The court held that “human authorship is an 

essential part of a valid copyright claim,” reasoning that only human authors need copyright as an 

incentive to create expressive works.  

In March 2025, the U.S. Court of Appeals for the D.C. Circuit affirmed the district court’s decision in 

Thaler v. Perlmutter, holding that the Copyright Act “requires all eligible work to be authored in the first 

instance by a human being.” The court reasoned that several provisions of the Copyright Act imply that it 

uses the word “author” only to refer to human beings, including provisions (1) vesting copyright 

ownership “initially in the author”; (2) limiting copyright duration to 70 years after “the author’s death”; 

(3) providing for inheritance of certain rights by the author’s “widow or widower” or “surviving children 

or grandchildren”; (4) requiring a signature to transfer copyright ownership; (5) extending protection to 

unpublished works regardless of the author’s “nationality or domicile”; and (6) defining a “joint work” 

based on the authors’ “intention” to merge their contributions in a certain way. In addition, the court 

observed that the Copyright Office had adopted the human-authorship requirement years before Congress 

enacted the current Copyright Act. The court thus inferred that Congress meant to adopt the human-

authorship requirement when it enacted the law. Based on its holding that the Copyright Act requires 

human authorship, the court found it unnecessary to evaluate the Copyright Office’s argument that the 

Constitution’s IP Clause requires human authorship for copyrighted works. On May 12, 2025, the court 

denied Dr. Thaler’s petition to rehear the case en banc (i.e., by all of the court’s judges).  

May Humans Copyright Works That They Create Using AI? 

Assuming that copyrightable works require a human author, works created by humans with the assistance 

of generative AI might be entitled to copyright protection depending on the nature of human involvement 

in the creative process. As discussed below, the Copyright Office has sought to delineate what authors 

must do to satisfy the human-authorship requirement when using generative AI. 

In March 2023, the Copyright Office released Copyright Registration Guidance regarding “works 

containing material generated by [AI]” (the AI Guidance). Allowing that human authors may use AI in the 

creative process, the AI Guidance states that “what matters is the extent to which the human had creative 

control over the work’s expression.” Thus, the AI Guidance states, when AI “determines the expressive 

elements of its output, the generated material is not the product of human authorship.” On the other hand, 

works containing AI-generated material may be copyrighted under some circumstances, such as 

“sufficiently creative” human arrangements or modifications of AI-generated material or works that 

combine AI-generated and human-authored material. The AI Guidance states that authors may claim 

copyright protection only “for their own contributions” to such works, and they must identify and 

disclaim AI-generated parts of the works when applying to register their copyright.   
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Three copyright registration denials highlighted by the Copyright Office illustrate that, in general, the 

office will not find human authorship where an AI program generates works in response to user prompts: 

• Zarya of the Dawn: A February 2023 decision that AI-generated illustrations for a graphic 

novel were not copyrightable, although the human-authored text of the novel and overall 

selection and arrangement of the images and text in the novel could be copyrighted. 

• Théâtre D’opéra Spatial: A September 2023 decision that an artwork generated by AI and 

then modified by the applicant could not be copyrighted, since the applicant failed to 

identify and disclaim the AI-generated portions of the work as required by the AI 

Guidance. 

• SURYAST: A December 2023 decision that an artwork generated by an AI system 

combining a “base image” (an original photo taken by the applicant) and a “style image” 

the applicant selected (Vincent van Gogh’s The Starry Night) could not be copyrighted, 

since the AI system was “responsible for determining how to interpolate [i.e., combine] 

the base and style images.” 

While the Copyright Office’s decisions indicate that it may not be possible to obtain copyright protection 

for many AI-generated works, the issue remains unsettled. An applicant may file suit in U.S. district court 

to challenge the Copyright Office’s final decision to refuse to register a copyright. The putative author of 

Théâtre D’opéra Spatial, for instance, has sued the Copyright Office for declining to register that work. 

While the Copyright Office notes that courts sometimes give weight to the office’s experience and 

expertise, courts are not bound to adopt the office’s interpretations of the Copyright Act, such as its 

application of the authorship requirement to AI-assisted works.  

In January 2025, the Copyright Office published the Copyrightability part of its Copyright and Artificial 

Intelligence report. Similar to the AI Guidance’s emphasis on “creative control,” the report concludes that, 

“given current generally available technology, prompts alone do not provide sufficient human control to 

make users of an AI system the authors of the output.” The report contends that the Copyright Act’s 

distinction between copyrightable “works” and noncopyrightable “ideas” precludes copyrightability for 

works generated by AI in response to user prompts. As the report argues, “  [p]rompts essentially function 

as instructions that convey unprotectible ideas” and “do not control how the AI system processes them in 

generating the output.”  

Some commentators assert that certain AI-generated works should receive copyright protection, 

comparing AI programs to other tools human authors have used to create copyrighted works. For 

example, the U.S. Supreme Court held in the 1884 case Burrow-Giles Lithographic Co. v. Sarony that 

photographs can be entitled to copyright protection where the photographer makes decisions regarding 

creative elements such as composition, arrangement, and lighting. Some copyright applicants argue that 

generative AI programs may function as tools, analogous to cameras. The Copyright Office disputes the 

photography analogy, arguing that AI users do not exercise sufficient control to characterize generative AI 

as a tool used by an author. Instead, the Copyright Office has compared an AI user to “a client who hires 

an artist” and gives that artist only “general directions.” At least one applicant’s attorney has argued that 

the Copyright Act does not require such exacting creative control, observing that certain photographs and 

modern art incorporate a degree of happenstance. 

Regarding works that contain a combination of human-authored and AI-generated material, the Copyright 

Office reports that it “has registered hundreds of works that incorporate AI-generated material, with the 

registration covering the human author’s contribution to the work,” in the time since it issued the AI 

Guidance. The office contends that new legislation regarding “the copyrightability of AI-generated 

material” is currently not needed, indicating that courts “will provide further guidance on the human 

authorship requirement as it applies to specific uses of AI” and that, since each work must be analyzed 

individually, “greater clarity would be difficult to achieve” through legislation.  

https://copyright.gov/ai/
https://www.copyright.gov/docs/zarya-of-the-dawn.pdf
https://www.copyright.gov/rulings-filings/review-board/docs/Theatre-Dopera-Spatial.pdf
https://www.copyright.gov/rulings-filings/review-board/docs/SURYAST.pdf
https://www.copyright.gov/comp3/chap1700/ch1700-administrative-appeals.pdf#page=7
https://www.courtlistener.com/docket/69198079/allen-v-perlmutter/
https://www.govinfo.gov/content/pkg/FR-2023-03-16/pdf/2023-05321.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-2-Copyrightability-Report.pdf
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https://www.uspto.gov/sites/default/files/documents/USPTO_AI-Report_2020-10-07.pdf#page=26
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Copyright Infringement by Generative AI Programs 

Does the AI Training Process Infringe Copyrights in Other Works? 

AI systems are trained to create literary, visual, and other artistic works by exposing these systems to 

large amounts of data, which may include text, images, and other works downloaded from the internet or 

otherwise obtained by AI companies. This training process often involves making digital copies of 

existing works. As the U.S. Patent and Trademark Office has described, the process “will almost by 

definition involve the reproduction of entire works or substantial portions thereof.” OpenAI, for example, 

acknowledged that its programs are trained on “large, publicly available datasets that include copyrighted 

works” and that this process “involves first making copies of the data to be analyzed” (although it now 

offers an option to remove images from training future AI models).  

Some copyright owners and commentators have asserted that creating digital copies of works without 

permission to train AI infringes the owners’ exclusive right to make reproductions of their work. 

Copyright owners have filed several dozen lawsuits against AI companies making some version of this 

claim.  

In contrast, a number of AI companies and some legal scholars argue that AI training processes constitute 

fair use and are therefore noninfringing. Whether or not copying constitutes fair use depends on four 

nonexclusive factors that Congress set forth in the Copyright Act:  

1. the purpose and character of the use, including whether such use is of a commercial 

nature or is for nonprofit educational purposes; 

2. the nature of the copyrighted work; 

3. the amount and substantiality of the portion used in relation to the copyrighted work as a 

whole; and 

4. the effect of the use upon the potential market for or value of the copyrighted work. 

As the Supreme Court has stated, fair use is a “flexible” doctrine, and “its application may well vary 

depending upon context.” As to the first factor, the Court has held that some uses with a “transformative” 

purpose (such as parodies) may be fair, although in 2023 it cautioned that transformativeness is “a matter 

of degree.” The Court has described the fourth factor as the “most important” one.  

Regarding the first factor, OpenAI has argued its purpose is “transformative” because the training process 

creates “a useful generative AI system” that did not previously exist. For support, OpenAI cites The 

Authors Guild, Inc. v. Google, Inc., in which the U.S. Court of Appeals for the Second Circuit held that 

Google’s copying of entire books to create a searchable database that displayed excerpts of those books 

constituted fair use. On the other hand, some stakeholders have observed that many generative AI 

programs have a commercial purpose and claim that using copyrighted works to train AI to create similar 

kinds of works is not “transformative.” 

Regarding the fourth fair-use factor, stakeholders and commentators dispute whether AI outputs are likely 

to compete with or harm the market for copyrighted works used in their training data and, if so, what 

kinds of competition are relevant to the fair-use analysis. Some argue that the fourth factor weighs against 

fair use to the extent that “outputs that mimic or are otherwise based on the ingested works undermine 

market demand for those works.” Others contend that competition from AI outputs should weigh against 

fair use only where those outputs reproduce “the copyright owner’s original expression.” In some cases, 

AI companies have voluntarily adopted measures that may arguably mitigate concerns about harming the 

market for works used to train the AI. For instance, OpenAI states that DALL-E 3 “is designed to decline 

requests that ask for an image in the style of a living artist.” 

https://crsreports.congress.gov/product/pdf/IF/IF12426
https://www.uspto.gov/sites/default/files/documents/USPTO_AI-Report_2020-10-07.pdf#page=29
https://www.uspto.gov/sites/default/files/documents/OpenAI_RFC-84-FR-58141.pdf
https://share.hsforms.com/1_OuT5tfFSpic89PqN6r1CQ4sk30
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title17-section106&num=0&edition=prelim
https://chatgptiseatingtheworld.com/2025/05/17/latest-map-of-all-41-lawsuits-v-ai-companies-may-17-2025/
https://scholarship.law.unc.edu/cgi/viewcontent.cgi?article=7009&context=nclr
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title17-section107&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title17-section107&num=0&edition=prelim
https://scholar.google.com/scholar_case?case=4050620474768552042&q=warhol+foundation&hl=en&as_sdt=20006#p1197
https://scholar.google.com/scholar_case?case=16686162998040575773&q=acuff+rose+music+inc+v+campbell&hl=en&as_sdt=20006#p579
https://scholar.google.com/scholar_case?case=3904898022837855168&q=warhol+found&hl=en&as_sdt=20006#p1275
https://scholar.google.com/scholar_case?case=3904898022837855168&q=warhol+foundation&hl=en&as_sdt=20006#p1290
https://www.uspto.gov/sites/default/files/documents/OpenAI_RFC-84-FR-58141.pdf#page=5
https://scholar.google.com/scholar_case?case=2220742578695593916&q=authors+guild+v+google&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=2220742578695593916&q=authors+guild+v+google&hl=en&as_sdt=20006
https://authorsguild.org/app/uploads/2023/10/Authors-Guild-Comments-AI-and-Copyright-October-30-2023.pdf#page=17
https://authorsguild.org/app/uploads/2023/10/Authors-Guild-Comments-AI-and-Copyright-October-30-2023.pdf#page=18
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4976391
https://openai.com/index/dall-e-3-is-now-available-in-chatgpt-plus-and-enterprise/
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In February 2025, a U.S. district court ruled that it was not fair use for a company (Ross Intelligence) to 

copy case summaries from Westlaw, a legal research platform, to train an AI program to quote passages 

from legal opinions in response to user questions. The court concluded that the first factor weighed 

against fair use, since the copying had a commercial purpose. Further, since Ross’s AI program and 

Westlaw had the same purpose of assisting legal research, the court found that the copying was not 

sufficiently “transformative” to support fair use. The court ruled that the fourth factor also weighed 

against fair use, as Ross meant to compete with Westlaw by creating a substitute legal research platform 

while potentially undermining Westlaw’s ability to license its case summaries to train AI systems. The 

court concluded that the second and third factors supported fair use—since the Westlaw case summaries 

showed only “minimal” creativity (factor 2) and Ross’s product did not make those summaries available 

to the public (factor 3)—but that these factors were outweighed by the others. The importance of this 

decision to ongoing litigation regarding generative AI programs is debatable, since fair use is a fact-

specific analysis and, as the court observed, the Ross AI technology was “non-generative AI.”  

In May 2025, the Copyright Office released a prepublication version of the Generative AI Training part of 

its Copyright and Artificial Intelligence report. Based on its analysis of the four fair-use factors, the report 

section concluded that “it is not possible to prejudge litigation outcomes,” anticipating that “some uses of 

copyrighted works for generative AI training will qualify as fair use, and some will not.”  

Do AI Outputs Infringe Copyrights in Other Works? 

Some outputs of AI programs might infringe copyrights in other works they resemble that were used to 

train the AI. Copyright owners may be able to establish that such outputs infringe their copyrights if the 

AI program both (1) had access to their works and (2) created “substantially similar” outputs. First, to 

establish copyright infringement, a plaintiff must prove the infringer “actually copied” the underlying 

work. This element is sometimes proven circumstantially by evidence that the infringer “had access to the 

work.” For AI outputs, access might be shown by evidence that the AI program was trained using the 

underlying work. Such evidence might show, for instance, that a copy of the underlying work was located 

on an internet site that was downloaded or “scraped” to train the AI program.  

Second, a plaintiff must prove that the new work is “substantially similar” to the underlying work to 

establish infringement. The substantial similarity test is difficult to define. Courts have variously 

described the test as requiring, for example, that the works have “a substantially similar total concept and 

feel” or “overall look and feel” or that “the ordinary reasonable person would fail to differentiate between 

the two works.” Leading cases have also stated that this determination considers both “the qualitative and 

quantitative significance of the copied portion in relation to the plaintiff’s work as a whole.” For AI-

generated outputs, no less than for traditional works, the “substantial similarity” analysis may require 

courts to make these kinds of comparisons between the AI output and the underlying work.  

OpenAI has argued that “[w]ell-constructed AI systems generally do not regenerate, in any nontrivial 

portion, unaltered data from any particular work in their training corpus.” Thus, according to OpenAI, 

copyright-infringing outputs would be “an unlikely accidental outcome” of such systems. One study 

found “a significant amount of copying” in less than 2% of the images created by Stable Diffusion, 

though the authors claimed that their methodology “likely underestimates the true rate” of copying. 

Two kinds of AI outputs may raise special concerns. First, some AI programs may be used to create works 

involving existing fictional characters. These works may run a heightened risk of infringement, since 

characters sometimes enjoy copyright protection distinct from the specific works in which they appear. 

Second, some AI programs may be prompted to create works “in the style of” a particular artist or author, 

although—as noted above—some AI programs may now be designed to “decline” such prompts. These 

outputs are not necessarily infringing, as copyright law generally protects only against the copying of 

specific works rather than an artist’s overall style. For example, a song generated by AI in the style and 

https://storage.courtlistener.com/recap/gov.uscourts.ded.72109/gov.uscourts.ded.72109.770.0_2.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ded.72109/gov.uscourts.ded.72109.770.0_2.pdf#page=16
https://storage.courtlistener.com/recap/gov.uscourts.ded.72109/gov.uscourts.ded.72109.770.0_2.pdf#page=17
https://storage.courtlistener.com/recap/gov.uscourts.ded.72109/gov.uscourts.ded.72109.770.0_2.pdf#page=21
https://storage.courtlistener.com/recap/gov.uscourts.ded.72109/gov.uscourts.ded.72109.770.0_2.pdf#page=20
https://storage.courtlistener.com/recap/gov.uscourts.ded.72109/gov.uscourts.ded.72109.770.0_2.pdf#page=19
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf
https://www.copyright.gov/ai/Copyright-and-Artificial-Intelligence-Part-3-Generative-AI-Training-Report-Pre-Publication-Version.pdf#page=78
https://scholar.google.com/scholar_case?case=4721891391972530140&q=+919+F.2d+1353&hl=en&as_sdt=20006#p1355
https://scholar.google.com/scholar_case?case=3781951220841765219&q=281+F.3d+1287&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=4721891391972530140&q=+919+F.2d+1353&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=4721891391972530140&q=+919+F.2d+1353&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=4721891391972530140&q=+919+F.2d+1353&hl=en&as_sdt=20006#p1355
https://scholar.google.com/scholar_case?case=4721891391972530140&q=919+f.2d+1353&hl=en&as_sdt=20006#p1360
https://scholar.google.com/scholar_case?case=4721891391972530140&q=919+f.2d+1353&hl=en&as_sdt=20006#p1360
https://scholar.google.com/scholar_case?case=3810785577629247042&q=273+F.3d+262&hl=en&as_sdt=20006#p266
https://scholar.google.com/scholar_case?case=6978867242855141719&q=338+F.2d+949&hl=en&as_sdt=20006#p951
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simulated voice of a human performer might not infringe any copyright, although voice simulations may 

potentially violate some state right-of-publicity laws. As a separate issue from whether the output itself is 

infringing, the Copyright Office contends that the use of AI to create outputs in the style of an author 

could potentially weigh against a fair-use defense for copying the author’s work to train the AI, as such 

outputs may reduce demand for the author’s work via “market dilution.” As noted above, some legal 

scholars disagree that the creation of noninfringing outputs should weigh against fair use for training AI. 

If a generative AI output infringes a copyright in an existing work, both the AI user and the AI company 

could potentially be liable under current law. For instance, the user might be directly liable for prompting 

the AI program to generate an infringing output. It may be challenging to analyze the user’s liability in 

some cases, since the user might not have direct access to—or even be aware of—a copyrighted work 

purportedly infringed by an AI output. The AI company could also potentially face liability under the 

doctrine of “vicarious infringement.” Vicarious infringement applies to defendants who have “the right 

and ability to supervise the infringing activity” and “a direct financial interest in such activities.” 

Considerations for Congress 
Congress may consider whether to address any of the copyright law questions raised by generative AI 

programs through amendments to the Copyright Act or other legislation. Congress may, for example, 

consider legislation clarifying whether AI-generated works are copyrightable or under what circumstances 

the process of training generative AI programs may constitute fair use. Given the limited time courts have 

had to address these issues, Congress may alternatively adopt a wait-and-see approach. As the courts 

decide cases involving generative AI, they may be able to provide greater guidance and predictability in 

this area. Based on the outcomes of these cases, Congress may reassess whether legislation is needed. 

Congress may also consider the practical implications of requiring AI companies to identify, seek 

permission from, or compensate copyright owners should court decisions or future legislation determine 

that training generative AI systems is not a fair use of copyrighted works. Commentators have debated 

whether it is feasible to require companies to identify and pay owners of the large number of works 

needed to train AI systems, as well as whether the value of such compensation to owners would be 

outweighed by transaction or administration costs. One scholar, acknowledging that “ [i]t would . . . be 

impossible for an AI developer to identify and clear billions of rights claims on an individual basis,” 

argues that it may be feasible instead to create markets for AI training data via means such as content 

aggregation (e.g., TV streaming services), collective management organizations (or CMOs, such as those 

that manage rights to musical works), compulsory licenses (which exist for certain uses of sound 

recordings), or technological measures (e.g., giving rightsholders a means to opt out of using works for AI 

training). Another scholar questions the practicality of CMOs for AI training data, in part due to the large 

volume and variety of works used to train AI, while observing that some “large rights holders” (such as 

the Associated Press) have individually contracted with AI companies for the use of their works. 

In the Generative AI Training part of the prepublication version of its Copyright and Artificial 

Intelligence report, the Copyright Office contends that voluntary licensing—either by individual 

rightsholders or through CMOs—is sometimes (though perhaps not always) feasible for licensing 

copyrighted works to train AI. For instance, the report indicates that “[s]ome AI systems have now been 

trained exclusively on licensed or public domain works.” The report expresses normative and practical 

reservations about nonvoluntary approaches to licensing training data, such as compulsory licenses or 

requiring copyright holders to “opt out” if they do not consent to the use of their works to train AI. Thus, 

the report “recommends allowing the licensing market to continue to develop without government 

intervention” for now. Congress may consider these recommendations as well as differing perspectives 

such as those surveyed in the report.
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