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SUMMARY 

 

Emergency Relief Program for Disaster-
Damaged Highways and Bridges 
Hurricane Helene and Hurricane Milton, which made landfall in Florida within two weeks of 

each other in late September and early October 2024, cost hundreds of lives and caused 

widespread destruction across multiple states. The hurricanes rendered many roads impassable 

due to flooding, landslides, and debris. The damage caused by these hurricanes called attention to 

the federal transportation programs that may provide relief in the wake of disasters. Some 

damaged roads are federal-aid highways and could therefore be eligible for funding from the 

Federal Highway Administration (FHWA) through the Emergency Relief (ER) program.  

Federal aid to disaster-damaged highways and bridges has been available since the 1930s. The U.S. Department of 

Transportation provides federal assistance for disaster-damaged federal-aid highways through the ER program. The program 

is funded by a permanent annual authorization of $100 million from the Highway Trust Fund (HTF) along with general fund 

appropriations provided by Congress on a “such sums as necessary” basis. Public roads on federal lands are eligible for 

assistance under FHWA’s Emergency Relief on Federally Owned Lands program.  

Following natural disasters (such as hurricanes, earthquakes, wildfires, and flooding) or catastrophic failures (such as the I-95 

bridge collapse in Philadelphia caused by a gasoline tanker truck crash), ER funds are available for both emergency repairs 

and permanent repairs (i.e., the restoration of facilities to pre-disaster conditions). Eligibility is dependent on a presidential or 

gubernatorial disaster declaration. For example, following Hurricane Helene, President Biden issued major disaster 

declarations for Florida, Georgia, North Carolina, South Carolina, and Virginia, making repairs eligible for ER funding.  

Although ER for highways is a federal program, the decision to seek ER funding is made by a state government or by a 

federal land management agency. Local governments are not eligible to apply directly. FHWA pays 100% of the cost of 

approved emergency repairs done to minimize the extent of damage, protect remaining facilities, and restore essential traffic 

during or immediately after a disaster. Emergency repairs must be completed within 270 days of the disaster event. 

Permanent repairs go beyond the restoration of essential traffic and are intended to restore damaged bridges and roads to 

conditions and capabilities comparable to those before the event. The federal share for permanent repairs is generally 80% for 

non-interstate roads and 90% for interstate highways. Congress has on occasion authorized FHWA to pay 100% of ER 

program expenses for repair and reconstruction projects related to particular disasters. Certain “quick release” funds are 

allocated to help with initial emergency repair costs and may be released prior to completion of detailed damage inspections 

and cost estimates. Other allocations to the states follow a more deliberate process of completing detailed damage reports, 

developing cost estimates, and processing competitive bids. 

The most recent surface transportation reauthorization act, the Infrastructure Investment and Jobs Act (IIJA; P.L. 117-58), 

made a number of changes to the ER program. Most of the changes were to allow the addition of resilience measures to ER-

funded repairs if the specified protective features would mitigate the risk of recurring damage or the cost of future repairs 

from extreme weather, flooding, or other natural disasters. The act also expanded the definition of comparable facility to 

include economically justifiable improvements that will mitigate the risk of recurring damage. 

In the near term, Congress may view the implementation of the resilience-related changes as an oversight issue, along with 

FHWA’s management of ER program funds and the ER program’s unmet needs. In the longer term, as the expiration of the 

IIJA in September 2026 approaches, Congress may consider future modifications to the program and the way it is funded, 

perhaps reexamining a possible increase in the $100 million annual permanent HTF authorization to reduce the program’s 

reliance on periodic supplemental appropriations. Congressional oversight options could include examining the timeline of 

permanent ER repair projects and the typical reasons for delays in completion when they occur. 
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Introduction 
On September 26, 2024, Hurricane Helene made landfall in Florida as a Category 4 hurricane. 

Hurricane Helene swept across multiple states, costing hundreds of lives and causing widespread 

destruction.1 In the aftermath, flooding, landslides, debris, and other damage rendered hundreds 

of roads impassable.2 In North Carolina, over 400 roads were closed to traffic, including I-40 and 

I-26.3 Less than two weeks later, on October 9, 2024, Hurricane Milton made landfall in Florida 

as a Category 3 hurricane, bringing with it tornadoes and flooding. Hurricane Milton killed 

multiple residents and damaged infrastructure across several Florida counties.4 Some of the roads 

damaged by these two hurricanes are federal-aid highways and could therefore be eligible for 

funding through the Federal Highway Administration (FHWA) Emergency Relief (ER) program. 

Disaster-damaged roads that are federal-aid highways are eligible for federal assistance under the 

ER program. Federal-aid highways make up about 25% of all public roads in the United States 

but exclude roads classified as local roads or rural minor collectors. Disaster-damaged public 

roads that are not federal-aid highways may be eligible for disaster aid from the Federal 

Emergency Management Agency (FEMA) Public Assistance Program and are not discussed in 

this report.5 

The Federal Transit Administration has a separate funding program for disaster-damaged public 

transportation systems. See CRS Report R47661, Emergency Relief for Disaster-Damaged Public 

Transportation Systems: In Brief, by William J. Mallett.  

This report begins by discussing FHWA assistance for the repair and reconstruction of highways 

and bridges damaged by disasters (such as hurricanes, flooding, and wildfires) or catastrophic 

failures (such as the I-95 bridge collapse of June 11, 2023, in Philadelphia). The report includes 

information on the use of ER funds on disaster-damaged federally owned public use roadways, 

such as National Park Service roads and U.S. Forest Service roads, under the affiliated 

Emergency Relief for Federally Owned Roads (ERFO) Program.  

For over 80 years, federal highway funding has been available for the emergency repair and 

restoration of disaster-damaged roads. The first legislation authorizing such use of federal funds 

was the Hayden-Cartwright Act of 1934 (48 Stat. 993). This act provided no separate funds, and 

states subject to disasters had to divert their regularly apportioned (formula) federal highway 

funds from other uses to repair disaster-damaged roads. 

The Federal-Aid Highway Act and Highway Revenue Act of 1956 (70 Stat. 374 and 70 Stat. 387) 

were the first acts that authorized separate funds for the ER program.6 From 1956 through 1978, 

 
1 Adeel Hassan and Isabelle Taft, “What We Know About Hurricane Helene’s Destruction So Far,” New York Times, 

October 6, 2024, https://www.nytimes.com/2024/09/29/us/helene-destruction-florida-north-carolina.html. 

2 North Carolina Department of Transportation, “NCDOT Urges People to Avoid Travel in Western N.C.,” press 

release, September 28, 2024, https://www.ncdot.gov/news/press-releases/Pages/2024/2024-09-28-avoid-traveling-

western-nc-recovery-helene.aspx. 

3 North Carolina Department of Transportation, “North Carolina Traffic, Road Closures & Travel Information,” 

accessed October 7, 2024, https://drivenc.gov/. 

4 Chris O’Meara, Brendan Farrington, and Ty O’Neil, “Residents Slog Through Flooded Streets, Clear Debris After 

Hurricane Milton Tore Through Florida,” Associated Press, October 11, 2024, https://apnews.com/article/hurricane-

milton-florida-7f60bbe9c6295f2ebef077eca2c1b4e1; Florida Division of Emergency Management, “ICYMI: Governor 

Ron DeSantis Issues Updates on State Response and Recovery Efforts for Hurricane Milton,” October 13, 2024, 

https://www.floridadisaster.org/news-media/news/202410132/. 

5 CRS In Focus IF11529, A Brief Overview of FEMA’s Public Assistance Program, by Erica A. Lee. 

6 The program is codified at 23 U.S.C. §125. See also 23 C.F.R. Part 668. 
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funding for the program was drawn 40% from the Treasury’s general fund and 60% from the 

Highway Trust Fund (HTF). The HTF is supported primarily by taxes paid by highway users, 

mainly on gasoline and diesel fuel. Starting in 1979, the ER program was funded solely from the 

HTF with $100 million authorized annually. In 1998, Congress made the annual $100 million 

HTF authorization permanent. Beginning in 2005, while Congress continued the $100 million 

permanent authorization from the HTF, it authorized supplemental appropriations from the 

general fund.7  

The most recent surface transportation reauthorization, the Infrastructure Investment and Jobs Act 

(IIJA; P.L. 117-58), authorized federal highway programs for FY2022-FY2026. The IIJA made no 

change to the permanent $100 billion annual HTF authorization for the ER program, adhering to a 

policy of relying predominantly on existing and future supplemental appropriations to fund the 

program’s needs. Whether to raise the permanent annual authorization to account for its loss of 

value since 1972 could again be an issue in the future. The IIJA made modest changes to the 

program’s operation.8 

As is true with most other FHWA programs, the ER program is administered through state 

departments of transportation (state DOTs) in close coordination with FHWA’s field offices in 

each state (also known as division offices).9 The decision to seek financial assistance under the 

program is made by state DOTs, not by the federal government. Local officials who wish to seek 

ER funding must do so through their state DOTs; they do not deal directly with FHWA. As state 

DOTs normally deal with FHWA field office staff in each state on many matters, they typically 

have working relationships that facilitate a quickly coordinated response to disasters. 

Public Use Roads on Federal Lands 

For roads and bridges on federally owned lands, emergency relief (ER) assistance is managed via a related program 

called Emergency Relief for Federally Owned Roads (ERFO). This program addresses disaster damage to facilities 

such as National Park Service roads, U.S. Forest Service roads, and tribal transportation facilities.10 The Federal 

Highway Administration (FHWA) dispenses these funds through the various federal land management agencies, 

not the states.11 Aid is restricted to facilities that are open to the general public for use with a standard passenger 

vehicle. FHWA pays 100% of the cost of approved repairs, but the program is designed to pay for unusually heavy 

expenses and to supplement the agencies’ repair programs, not to cover all repair costs. Tribal, state, and other 

government entities that have the authority to repair or reconstruct eligible facilities must apply through a federal 

land management agency.12 The program is managed by FHWA’s Office of Federal Lands Highway. 

 
7 Beginning with the December 30, 2005, enactment of the Department of Defense, Emergency Supplemental 

Appropriations to Address Hurricanes in the Gulf of Mexico, and Pandemic Influenza Act, 2006 (P.L. 109-148), 

emergency relief (ER) supplemental appropriations have been drawn from the general fund. 

8 Federal Highway Administration (FHWA), “Bipartisan Infrastructure Law Fact Sheets: Emergency Relief Program 

(ER),” July 28, 2022, https://www.fhwa.dot.gov/bipartisan-infrastructure-law/er_fact_sheet.cfm. 

9 CRS Report R47022, Federal Highway Programs: In Brief, by Robert S. Kirk. For more information about the 

federal highway programs, contact CRS Analyst Ali Lohman.  

10 FHWA, “Emergency Relief for Federally Owned Roads (ERFO),” https://flh.fhwa.dot.gov/programs/erfo/. 

11 The main land management agencies are the Department of the Interior’s Bureau of Land Management, National 

Park Service, and Fish and Wildlife Service and the Department of Agriculture’s Forest Service. Some ER-eligible 

roads also serve military installations as well as U.S. Army Corp of Engineers and Department of Energy facilities. See 

FHWA, Transportation Serving Federal and Tribal Lands: Chapter 12, https://www.fhwa.dot.gov/policy/2015cpr/

pdfs/chap12.pdf. 

12 FHWA, Emergency Relief for Federally Owned Roads: Disaster Assistance Manual, FHWA-FLH-15-001, October 

2014, pp. 1-109, https://flh.fhwa.dot.gov/programs/erfo/documents/erfo-2015.pdf. 
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Emergency Relief Funding  
The ER program has a permanent annual authorization of $100 million in contract authority to be 

derived from the HTF. These funds are not subject to the annual obligation limitation placed on 

most highway funding by appropriators, which generally means most of the $100 million is 

available each year, although the funding is subject to sequester.13 Because the costs of road 

repair and reconstruction following disasters typically exceed the $100 million annual 

authorization, surface transportation authorization laws—currently the IIJA—have authorized the 

appropriation of additional funds on a “such sums as necessary” basis, generally accomplished in 

either annual or emergency supplemental appropriations legislation.14 For a listing of ER 

appropriations since 1998, see Table A-1. These funds are available until expended. 

As is true with other FHWA programs, ER is a reimbursable program. A state receives payment 

after making repairs and submitting vouchers to FHWA for reimbursement of the federal share. 

Once the state’s eligibility for ER funds has been confirmed by FHWA, it can incur obligations 

knowing that FHWA will reimburse the state. 

The ER funding structure of having a modest annual authorization supplemented by 

appropriations addressed the fact that small disaster events occur every year, but large disasters 

do not. However, the $100 million annual authorization has not changed since 1972. The 

purchasing power of $100 million in FY1972 is roughly equivalent to $1 billion in FY2023.15 

Because the value of the $100 million permanent authorization has diminished over time, the 

program has become increasingly dependent on supplemental appropriations. From FY1990-

FY2023, Congress provided approximately $38 billion in additional annual and supplemental 

appropriations to the ER program (in 2023 dollars). During this period, the annual authorization 

from the HTF provided 9% of the program’s funding. The other 91% came from additional 

annual and supplemental appropriations. Consequently, a future surface transportation 

reauthorization issue for consideration is whether to raise the permanent annual authorization to 

account for its loss of value since 1972 or to continue to rely heavily on supplemental 

appropriations to fund emergency repairs to highways. 

The Federal Share 

Emergency repairs to restore essential travel, minimize the extent of damage, or protect remaining 

facilities, if accomplished within 270 days after a disaster, may be reimbursed with a 100% 

federal share.16 Permanent repair projects, such as rebuilding a bridge or a segment of damaged 

 
13 ER funds were subject to the FY2013 sequester under the Balanced Budget and Emergency Deficit Control Act, as 

amended. The sequester amount for the $100 million of contract authority was $5.1 million, and the sequester amount 

for the $2.022 billion of supplementary funds provided in the Disaster Relief Appropriations Act of 2013 (P.L. 113-2) 

was $101.1 million. See FHWA, Sequestration of Highway Funds for Fiscal Year (FY) 2013, Notice 4510.762, March 

22, 2013, https://www.fhwa.dot.gov/legsregs/directives/notices/n4510762.cfm. Sequester amounts for the annually 

authorized $100 million in contract authority since FY2013 are as follows: FY2014, $7.2 million; FY2015, $7.3 

million; FY2016, $6.8 million; FY2017, $6.9 million; FY2018, $6.6 million; FY2019, $6.2 million; FY2020, $5.9 

million; FY2021, $5.7 million; FY2022, $5.7 million; and FY2023, $5.7 million. 

14 The extensive damage caused by Hurricane Katrina in 2005 raised doubts about whether emergency supplemental 

ER expenditures could be drawn from the highway account of the Highway Trust Fund (HTF) without constraining the 

ability of the HTF to fully fund other authorized surface transportation programs. For that reason, supplemental ER 

appropriations have come from the Treasury’s general fund since December 2005. 

15 This value was calculated using the U.S. Bureau of Economic Analysis’s Highways and Streets price index. 

16 FHWA, Defining and Managing Emergency Relief Repair Activities Eligible for 100 Percent Federal Funding, 

revised July 19, 2024, pp. 1-7, https://www.fhwa.dot.gov/specialfunding/er/240719.cfm. FHWA may extend the 270-

(continued...) 
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road, are reimbursed at the same federal share that would normally apply to the federal-aid 

highway facility. For Interstate System highways, the federal share would be 90%; for most other 

highways, including Federal Lands Access Program facilities,17 the share would be 80%. If the 

total expenses a state incurs to deal with disaster-damaged roads in a given fiscal year exceed the 

state’s total federal-aid highway formula funds for the fiscal year in which the disasters or failures 

occurred, the share for eligible repairs becomes “up to 90%” for repairs on any federal-aid 

highway.18  

Congress has on occasion authorized FHWA to pay 100% of ER program expenses for repair and 

reconstruction projects related to particular disasters. Legislation for that purpose was enacted 

following the 2005 Gulf Coast hurricanes and the collapse of the I-35W Bridge in Minneapolis in 

2007. A provision in the Bipartisan Budget Act of 2018 (P.L. 115-123) provided for a 100% 

federal share for damage caused by Hurricanes Irma and Maria in Puerto Rico in 2017. The 

Consolidated Appropriations Act of 2023 (P.L. 117-328) provided for a 100% share for damage 

caused by Hurricane Fiona.  

Eligibility and Project Requirements19 
ER funds may be used for the repair and reconstruction of federal-aid highways and roads on 

federally owned lands that have suffered serious damage as a result of either (1) a natural disaster 

over a wide area, such as a flood, hurricane, tidal wave, earthquake, tornado, severe storm, 

landslide, or wildfire, or (2) a catastrophic failure from any external cause (e.g., the collapse of a 

bridge that is struck by a barge). Historically, the vast majority of ER funds have gone for repair 

and reconstruction following natural disasters. 

Disaster Designation 

Federal funding eligibility is typically dependent on a disaster declaration. A governor may issue 

a formal proclamation of a disaster occurrence. A presidential declaration or the governor’s 

request for this declaration can serve the same purpose. For example, following Hurricane 

Helene, President Biden issued major disaster declarations for Florida, Georgia, North Carolina, 

South Carolina, and Virginia.20 

 
day period if there are delays in state access to the damaged facilities to assess the damage and cost of repair. 

Emergency events that have an event start date that preceded the October 1, 2021, effective date of the Infrastructure 

Investment and Jobs Act (IIJA) are subject to the previous language in 23 U.S.C. §120(e)(1), and these emergency 

repairs must be accomplished within 180 days to be eligible for 100% federal funding. 

17 The Federal Lands Access Program is for roads that are located on or adjacent to or provide access to federal lands. 

The funds are allocated to the states using a formula based on mileage, number of bridges, land area, and visitation. See 

FHWA, “Federal Lands Access Program: Fact Sheet,” February 8, 2017, https://www.fhwa.dot.gov/fastact/factsheets/

fedlandsaccessfs.cfm. 

18 23 U.S.C. §120(e)(4). 

19 FHWA, Emergency Relief Manual (Federal-Aid Highways), May 31, 2013, pp. 1-67, https://www.fhwa.dot.gov/

reports/erm/er.pdf (hereinafter FHWA, ER Manual). 

20 White House, “President Joseph R. Biden, Jr. Approves Florida Disaster Declaration,” September 28, 2024, 

https://www.whitehouse.gov/briefing-room/presidential-actions/2024/09/28/president-joseph-r-biden-jr-approves-

florida-disaster-declaration-7/; White House, “President Joseph R. Biden, Jr. Approves Georgia Disaster Declaration,” 

October 1, 2024, https://www.whitehouse.gov/briefing-room/presidential-actions/2024/10/01/president-joseph-r-biden-

jr-approves-georgia-disaster-declaration-5/; White House, “President Joseph R. Biden, Jr. Approves North Carolina 

Disaster Declaration,” September 28, 2024, https://www.whitehouse.gov/briefing-room/presidential-actions/2024/09/

28/president-joseph-r-biden-jr-approves-north-carolina-disaster-declaration-3/; White House, “President Joseph R. 

(continued...) 
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The state files a letter of intent to apply for ER funding with the FHWA division office within the 

state. The FHWA division administrator may then concur that a disaster occurred with substantial 

damage to federal-aid highways or that the criteria for a catastrophic failure were met and the 

damage is eligible under 23 U.S.C. §125. When the President issues a major disaster declaration, 

the division administrator’s concurrence is not necessary.21  

FHWA (via the director of each Federal Lands Highway Division) determines whether a disaster 

has occurred in regard to ERFO, although this is not necessary when there is a presidential 

declaration of a major disaster. 

Restoration 

The intent of ER assistance is to restore highway facilities to conditions comparable to those 

before the disaster, not to increase capacity or fix non-disaster-related deficiencies. Current law 

broadly defines comparable facility as one that “meets the current geometric and construction 

standards required for the types and volume of traffic that the facility will carry over its design 

life.”22 Thus, for example, ER funds could be used to rebuild an older disaster-damaged road or 

bridge that had narrow lanes with wider lanes that meet current FHWA guidelines. In addition, the 

IIJA broadened the definition of comparable facility to include a facility that incorporates 

“economically justifiable improvements that will mitigate the risk of recurring damage from 

extreme weather, flooding, and other natural disasters.”23 

Concerning bridges, ER funds are not to be used if the bridge had been permanently closed to all 

vehicular traffic prior to the disaster because of imminent danger of collapse due to a structural 

deficiency or physical deterioration.24 

Pier Protections for New Bridges 

ER program funding covers reconstruction of damaged highways and bridges. The replacement facility must meet 

current geometric and construction standards, which may have changed in the time since the original facility was 

constructed. For example, 20th century highway bridge standards did not address protection for bridge piers. In 

2002, the American Association of State Highway and Transportation Officials, which sets standards for road and 

bridge construction, provided guidance regarding pier protection, directing that “where the possibility of collision 

exists from highway or river traffic, an appropriate risk analysis should be made to determine the degree of impact 

resistance to be provided and/or the appropriate protection system.”25 These standards were incorporated by 

reference into federal regulations.26 If a bridge originally constructed without a pier protection system were to be 

reconstructed using ER program funds, pier protection systems would likely be covered.  

 
Biden, Jr. Approves South Carolina Disaster Declaration,” September 28, 2024, https://www.whitehouse.gov/briefing-

room/presidential-actions/2024/09/29/president-joseph-r-biden-jr-approves-south-carolina-disaster-declaration-2/; 

White House, “President Joseph R. Biden, Jr. Approves Virginia Major Disaster Declaration,” October 2, 2024, 

https://www.whitehouse.gov/briefing-room/presidential-actions/2024/10/02/president-joseph-r-biden-jr-approves-

virginia-major-disaster-declaration/. 

21 FHWA, ER Manual, pp. 30-31. 

22 23 U.S.C. §125(d)(2)(A)(i). 

23 23 U.S.C. §125(d)(2)(A)(ii). 

24 23 U.S.C. §125(b). 

25 American Association of State Highway and Transportation Officials, Standard Specifications for Highway Bridges, 

17th ed. (Washington, DC: Author, 2002), p. 184. 

26 23 C.F.R. §625.4(b). 
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IIJA Resilience-Enhancing Protective Features 

Despite the limitations placed on ER funding of “betterments,” the consideration of long-term 

resilience features has been allowed under the ER program since at least 2013.27 The IIJA, 

enacted November 15, 2021, included provisions to add clarity to the inclusion and tracking of 

resilience improvements in ER projects. Section 11519(b) of the act, Improving the Emergency 

Relief Program, directed the Secretary of Transportation to update FHWA’s Emergency Relief 

Manual (Federal-Aid Highways) (ER Manual) within 90 days of IIJA enactment to reflect the 

definition of resilience in 23 U.S.C. §101 and to include other specific ER program 

improvements. With respect to projects, resilience is defined to mean 

a project with the ability to anticipate, prepare for, or adapt to conditions or withstand, 

respond to, or recover rapidly from disruptions, including the ability—to resist hazards or 

withstand impacts from weather events and natural disasters; or to reduce the magnitude 

or duration of impacts of a disruptive weather event or natural disaster on a project; and to 

have the absorptive capacity, adaptive capacity and recoverability to decrease project 

vulnerability to weather events or other disasters. 

Section 11519(b) requires FHWA to identify features to incorporate resilience into ER projects; 

develop best practices for including resilience in ER projects; and develop and implement a 

system to track the consideration of resilience in the ER program.  

More generally, Section 11519(b) requires that the revision of the ER Manual encourage the use 

of “Complete Streets” design principles and consideration of access for moderate- and low-

income families impacted by a declared disaster. It also requires FHWA to develop and 

implement a process to track the costs of ER projects. 

In addition, the IIJA made eligible a number of specific protective features if the protective 

feature is an improvement that will mitigate the risk of recurring damage or the cost of future 

repair from extreme weather, flooding, and other natural disasters.28 The eligible protective 

features are 

• raising roadway grades; 

• relocating roadways in a floodplain to higher ground above projected flood 

elevation levels or away from slide prone areas; 

• stabilizing slide areas; 

• stabilizing slopes; 

• lengthening or raising bridges to increase waterway openings; 

• increasing the size or number of drainage structures; 

• replacing culverts with bridges or upsizing culverts; 

• installing seismic retrofits on bridges; 

• adding scour protection at bridges, installing riprap, or adding other scour, stream 

stability, coastal, or other hydraulic countermeasures, including spur dikes; and 

• using natural infrastructure to mitigate the risk of recurring damage or the cost of 

future repair from extreme weather, flooding, and other natural disasters. 

 
27 FHWA, ER Manual, pp. 2, 24-29. Betterments “are added protective features or changes that modify the function or 

character of a facility from what existed prior to the disaster or catastrophic failure.” 

28 23 U.S.C. §125(d)(3). 
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ER funds are not available to pay for resilience features to highway facilities that are susceptible 

to disaster damage but have not yet been damaged by a declared disaster event. Other highway 

program funds may be used for such resilience improvements. For example, both the National 

Highway Performance Program and the Surface Transportation Block Grant Program allow for 

resilience considerations in their projects. In addition, the IIJA created a stand-alone resilience 

program, the Promoting Resilient Operations for Transformative, Efficient, and Cost-Saving 

Transportation (PROTECT) program, which provides both formula funding to the states and 

competitive discretionary grants to communities for resilience planning and improvements 

(including for evacuation routes).29 PROTECT grants may be used for federal-aid highway 

resilience improvements and to improve the resilience of public transportation, intercity 

passenger rail, and ports.30 

Repair Work 

The ER program divides all repair work into two categories: emergency repairs and permanent 

repairs. 

Emergency Repairs 

State and local transportation agencies can begin emergency repairs during or immediately 

following a disaster to meet the program goals to “restore essential traffic, to minimize the extent 

of damage, or to protect the remaining facilities.”31 Prior approval from FHWA is not required. 

Once the FHWA division administrator finds that the disaster work is eligible, properly 

documented costs can be reimbursed retrospectively. To be eligible for a 100% federal share, 

emergency repair work must be accomplished within 270 days of the disaster, although FHWA 

may extend this period if there is a delay in access to the damaged areas (e.g., due to flooding). 

Examples of emergency repairs are regrading of roads, removal of landslides, construction of 

temporary road detours, erection of temporary detour bridges, and use of ferries as an interim 

substitute for highway or bridge service. According to FHWA, “such work is typically temporary 

in nature to satisfy an immediate need with respect to the facility, but it could remain in place as 

part of the permanent fix…. There is no requirement that emergency repairs be removed and 

replaced if they also serve the need for the permanent solution.”32 

Debris removal costs are generally FEMA’s responsibility.33 However, debris removal from tribal 

transportation facilities, federal land transportation facilities, and other federally owned roads 

open to public travel is eligible for funding under the ERFO program. The emergency repair 

provisions in the ER program are designed to permit work to start immediately, ahead of a finding 

of eligibility and programming of a project. In some instances, state DOTs have been able to let 

initial ER-funded contracts within a day of a disaster event.34 Emergency repairs do not have to 

 
29 23 U.S.C. §176. 

30 U.S. Department of Transportation, “Promoting Resilient Operations for Transformative, Efficient, and Cost-saving 

Transportation Program (PROTECT),” August 21, 2023, https://www.transportation.gov/rural/grant-toolkit/promoting-

resilient-operations-transformative-efficient-and-cost-saving. 

31 FHWA, ER Manual.  

32 FHWA, Defining and Managing Emergency Relief Repair Activities Eligible for 100 Percent Federal Funding, 

revised July 19, 2024, p. 3, https://www.fhwa.dot.gov/specialfunding/er/240719.cfm. 

33 The 2012 authorization act, Moving Ahead for Progress in the 21st Century Act (MAP-21; P.L. 112-141), restricted 

debris removal under ER to events not declared a major disaster by the President or declared a major disaster but where 

debris removal is not eligible under the Stafford Act. 

34 This occurred following the 1994 Northridge earthquake in California. See U.S. Department of Transportation, John 

(continued...) 
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adhere to normal competitive bidding requirements and are generally treated as categorical 

exclusions under the National Environmental Protection Act of 1969 (NEPA).35 

Permanent Repairs 

ER funds may be used to make permanent repairs or reconstruct federal-aid highways and may be 

used for temporary or permanent repair of a repairable bridge or tunnel. If a bridge is destroyed or 

repair is not feasible, then ER funds may participate in building a new, comparable bridge to 

current design standards and to accommodate traffic volume projected over its design life. In 

some cases, betterments (added protective features or changes that modify the function or 

character of a road or bridge beyond its pre-disaster character) may be eligible, but they must be 

shown to be economically justified improvements and to mitigate the risk of recurring damage 

from extreme weather, flooding, and other natural disasters. Permanent repair and reconstruction 

contracts not classified as emergency repairs must meet competitive bidding requirements. 

Numerous techniques are available to accelerate projects, including design-build contracting, 

abbreviated plans, shortened advertisement periods for bids, and cost-plus-time (A+B) bidding 

that includes monetary incentive/disincentive clauses designed to encourage contractors to 

complete projects ahead of time.36 For example, the contract for the replacement of the I-35W 

Bridge in Minneapolis, MN, which collapsed in August 2007, used incentives for early 

completion. The new bridge was built in 11 months—3 months ahead of schedule.37 Another 

example of the use of accelerated methods to complete ER-funded repairs is the replacement of 

the I-5 Skagit River bridge in Washington State, which had permanent replacement bridges in 

place within five months.38 These accelerated techniques may also be used on other federal-aid 

highway projects, although not all contractors are interested in using these techniques because 

they often require the contractor to assume more risk. Also, time-related incentives can increase 

project costs for states, making them less attractive for routine projects. 

Other Federal Requirements 

States must apply for funding and provide a comprehensive list of all eligible project sites and 

repair costs within two years of the disaster or catastrophic event.39 

Contracts supported by ER funding must meet all conditions required by 23 C.F.R. Part 633A, 

which regulates highway contracts involving federal funding. All contractors receiving ER funds 

 
A. Volpe National Transportation Systems Center, Effects of Catastrophic Events on Transportation System 

Management and Operation: Comparative Analysis, May 2004, pp. 37-45. Most within-24-hour actions involve debris 

removal such as that which occurred after the June 11, 2023, I-95 bridge collapse in Philadelphia. The “letting” of a 

contract generally refers to the receipt and opening of bids and the determination of the low bidder. Emergency repairs 

may be done using a “short-list” bidding technique that limits the number of firms permitted to submit proposals. The 

emergency character of the work may also warrant a solicited contract for which the state may contact a reasonable 

minimum number of contractors by telephone to solicit quotes for a specific scope of work.  

35 23 C.F.R. §771.117(c)(9)(i). 

36 Cost-plus-time bidding (A+B method) includes two components. The A component is the traditional bid for all work 

to be performed. The B component is a bid of the total number of calendar days required to complete the project. The 

contract includes a disincentive for overrunning the time bid and an incentive for earlier completion. 

37 Minnesota Department of Transportation, “Interstate 35W St. Anthony Falls Bridge,” http://www.dot.state.mn.us/

i35wbridge/index.html. 

38 Jeffrey L. Horton, “Surviving an Interstate Bridge Collapse,” Public Roads, vol. 78, no. 3 (November/December 

2014), https://highways.dot.gov/public-roads/novemberdecember-2014/surviving-interstate-bridge-collapse. 

39 23 U.S.C. §125(d)(1)(B). 
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must pay prevailing wages as required under the Davis-Bacon Act.40 ER-funded contracts must 

abide by Disadvantaged Business Enterprises requirements, Americans with Disabilities Act 

requirements, “Buy America” law and regulations, and prohibitions against the use of convict 

labor (23 U.S.C. §114).41 Reconstruction of extensively damaged roads and bridges are to meet 

current applicable design standards.42 

National Environmental Policy Act 

Repair projects funded under the ER program are subject to NEPA requirements. However, 

according to FHWA,43 

If emergency situations involve immediate threats to public health or safety, or immediate 

threats to property, including natural resources, emergency repairs can start as soon as 

possible with the environmental reviews occurring afterward. All other repairs (i.e., 

permanent restoration) require the completion of environmental reviews prior to the start 

of permanent repair work. 

The environmental impact of ER projects is generally limited because they generally occur within 

the federal-aid highway right-of-way. Thus, emergency repairs are often classified as categorical 

exclusions under 23 C.F.R. §771.117(c)(9), as are most projects to permanently restore an 

existing facility “in kind” to its pre-disaster condition. Betterments (e.g., added protective 

features, added lanes, and added access control) may, in some cases, require further NEPA review. 

Some resilience improvements, such as moving a road to a higher elevation, may also require 

further NEPA review. 

Project Completion Time for Emergency and Permanent Repairs 

On June 11, 2013, a tanker truck carrying gasoline crashed and burned under I-95 in Philadelphia, PA, causing the 

northbound lanes to collapse and weakening the southbound lanes to the point that they were structurally 

unsound. Despite initial concerns that the restoration of traffic would take several months, coordinated efforts at 

the federal, state, and local levels restored essential traffic within 12 days. The repairs were funded as emergency 

repairs under the ER program, which provided 100% federal funding. The remarkable speed of the repair work 

was noted in the press, including commentary asking how the Philadelphia bridge could be completed in 12 days 

when many highway projects take years to complete.  

The early press reports left out an important fact. The current I-95 fix is temporary, done as an ER program 

emergency repair to restore essential traffic flow. Although progress has been rapid, the permanent repairs are 

not expected to be completed until later in 2024.44 

The emergency repair provisions in the ER program are designed to permit work to start immediately, ahead of a 

finding of eligibility and programming of a project. Emergency repairs do not have to adhere to the normal 

federally required competitive bidding requirement, and emergency situations that involve immediate threats to 

public health or safety or immediate threats to property can start as soon as possible with the environmental 

reviews occurring afterward. The restoration of the six travel lanes was done with the participants knowing that 

the ER program would pay 100% of the costs for the construction of the temporary lanes. Also, the fact that the 

I-95 bridge was on a critical regional artery in a major metropolitan area made it a high-priority project. The 

 
40 The Davis-Bacon requirements can be suspended by executive order (40 U.S.C. §276a-5). President George W. Bush 

did this in response to Hurricane Katrina. He reimposed the requirements on November 8, 2005. 

41 A state may request a waiver of the Buy America requirements from FHWA based on a public interest rationale 

under 23 C.F.R. §635.4109(c)(1)(i). 

42 23 C.F.R. §625. 

43 FHWA, “Environmental Compliance During Emergencies,” https://www.environment.fhwa.dot.gov/

Pubs_resources_tools/publications/newsletters/apr18nl.aspx. 

44 Pennsylvania Department of Transportation, “I-95 Updates,” https://www.penndot.pa.gov/RegionalOffices/district-6/

Pages/AlertDetails.aspx. 
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repairs faced no local opposition, and the project design was straightforward. The engineering and construction 

contractors worked around the clock every day for the 12 days. 

The temporary repairs did not restore the route to its previous condition or capacity. The lanes are 11 feet wide 

(the normal interstate standard is 12 feet), there are no shoulders, and there is a speed limit of 45 miles per hour 

in the repaired area. Oversized loads must still use the detours. However, the lanes meet the ER program goal of 

restoring essential traffic. Also, doing things quickly can increase costs as contractors bring more equipment to 

bear on the project, and working around the clock increases labor costs, such as overtime. 

Permanent repair or replacement of disaster-damaged roads may take a substantial amount of time to complete. 

The various reasons for this include many of the same reasons that slow the completion of routine federal-aid 

highway projects, including the time for planning, design, public comment, opposition resolution, environmental 

review, lawsuits, matching share availability, design changes, and construction delays.45 There is little publicly 

available analysis on the timeliness of completion of ER projects. ER project completion times could be an 

oversight issue for Congress. 

ER Funding Distribution and Management 
Because the ER program is funded primarily through supplemental appropriations, the amounts 

available for distribution can vary greatly from year to year. FHWA manages the distribution of 

funds through a process of allocations and withdrawals as well as procedures to manage funding 

shortfalls. 

Two processes are used to apply for ER funds following a disaster: quick release and the standard 

method. Allocations for quick release funding often occur individually, whereas standard 

allocations are periodically distributed to all eligible states nationwide at one time. 

“Quick Release” ER Allocations 

The ER Manual describes the “quick release” method for developing and processing a state 

request for ER funding as a method that 

provides limited, initial ER funds for large disasters quickly. [Quick Release applications 

are processed based on preliminary assessment of damage and a damage survey typically 

does not accompany the application.] Quick Release funds are intended as a “down 

payment” to immediately provide funds for emergency operations until the Standard 

application may be submitted and approved.46 

Examples of quick release funding include $3 million released on August 21, 2023, for traffic 

management and road repairs in response to wildfires in Lahaina, HI; $11 million released on 

August 11, 2023, for statewide flood damage in Vermont; $3 million released on June 15, 2023, 

for repairs to the section of I-95 in Philadelphia that collapsed as a result of a gasoline tanker 

truck fire; and $4.6 million released on March 29, 2023, for repairs to statewide storm damage in 

California.  

FHWA holds some funding in reserve to ensure that there will always be funds available for quick 

release needs. The amount reserved is at the discretion of the FHWA Administrator with the 

concurrence of the Secretary of Transportation. 

 
45 U.S. Government Accountability Office (GAO), Highway Infrastructure: Preliminary Information on the Timely 

Completion of Highway Construction Projects, GAO-02-1067, September 19, 2002, https://www.gao.gov/assets/gao-

02-1067t.pdf. 

46 FHWA, ER Manual, pp. 30. 
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Nationwide ER Allocations 

The standard application method is more deliberate than the quick release method, requiring that 

site inspections and a damage survey summary report be submitted to the FHWA division office. 

FHWA and state DOTs use this process mostly for permanent repairs. The standard allocations 

address both recent and backlogged projects from past disasters.47 Depending on funding 

availability and needs, money is allocated once or twice each fiscal year; see Table 1.  

Table 1. Nationwide ER and ERFO Allocations 

April 6, 2017-September 13, 2024 (in nominal $) 

Allocation Date ER ERFO Total 

Apr. 6, 2017 670,328,990 97,911,698 768,240,688 

Nov. 22, 2017 466,642,367 52,470,598 519,112,965 

Apr. 13, 2018 882,862,025 173,913,140 1,056,775,165 

Feb. 6, 2019 664,689,545 61,053,260 725,742,805 

Sept. 5, 2019 649,780,528 221,418,582 871,199,110 

Feb. 27, 2020 553,873,092 99,352,878 653,225,970 

Sept. 29, 2020 508,250,687 65,779,261 574,029,948 

Dec. 21, 2021 1,273,344,213 126,476,570 1,399,820,783 

Aug. 31, 2022 460,976,276 52,196,739 513,173,015 

May 18, 2023 603,730,065 145,342,110 749,072,175 

Jan. 23, 2024 559,732,972 169,648,495 729,381,467 

Sept. 13, 2024 524,002,050 278,079,898 802,081,948 

Source: Federal Highway Administration (FHWA), “Emergency Relief Program, ER Recent Allocations,” 

https://www.fhwa.dot.gov/programadmin/erelief.cfm. 

Notes: ER = emergency relief; ERFO = Emergency Relief for Federally Owned Roads. Amounts shown were 

announced at the time of release and do not reflect technical adjustments, withdrawals, or reallocation of funds. 

Nominal dollars are not adjusted for inflation. 

These allocations funded a wide range of repairs to disaster-damaged roads and bridges in all 

regions of the United States, including damage from Hurricanes Ian and Fiona, western wildfires, 

and flooding events throughout the country.  

Hurricanes and tropical storms are an example of the use of ER funds over time.  

Table 2 sets forth such ER program allocations for FY2018 through FY2023.  

 
47 FHWA, “Emergency Relief Program: Policy and Guidance,” https://www.fhwa.dot.gov/programadmin/erelief.cfm. 
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Table 2. ER Allocations for Hurricanes and Tropical Storms 

FY2018-FY2023 (in nominal $) 

State or Territory Quick Release 

Semiannual 

Allocations Total 

Alabama  23,597,188 23,597,188 

American Samoa  1,500,000 1,500,000 

Arizona  28,860,438 28,860,438 

Arkansas  10,976,099 10,976,099 

California  23,513,760 23,513,760 

Connecticut  6,030,000 6,030,000 

Florida 75,000,000 252,750,142 327,750,142 

Georgia  10,479,773 10,479,773 

Louisiana 10,000,000 25,091,754 35,091,754 

Mississippi  23,296,397 23,296,397 

Northern Mariana Islands  4,556,151 4,556,151 

New Jersey  12,098,940 12,098,940 

New York  43,406,210 43,406,210 

North Carolina 20,750,000 156,499,040 177,249,040 

Pennsylvania 450,000 21,902,695 22,352,695 

Puerto Rico 90,695,000 597,796,017 688,491,017 

South Carolina 9,000,000 41,923,745 50,923,745 

Tennessee  2,703,282 2,703,282 

Texas 25,000,000 89,694,299 114,694,299 

Vermont  12,788,558 12,788,558 

Virgin Islands 21,500,000 59,036,756 80,536,756 

Virginia  24,672,542 24,672,542 

Grand Total 252,395,000 1,473,173,786 1,725,568,786 

Source: FHWA, technical assistance to CRS, September 11, 2023. 

Notes: Values do not reflect withdrawals or reallocation of funds. Nominal dollars are not adjusted for inflation. 

Funds Management and the ER Unmet Needs Backlog 

Once funding is allocated for a disaster event, FHWA can enter into project agreements and incur 

obligations (which legally commit the federal government to pay the federal share for a project). 

If funds are unavailable, the request from a state is added to a list of unfunded requests.48 

Typically, requests for allocations exceed available ER funding. For example, as of August 10, 

2023, FHWA had an available ER fund balance of $1,355 million to pay for $1,838 million in 

state and federal land management agency claims against the fund. This, at the time, left an ER 

 
48 The unfunded request list includes state and federal land management agency estimates for both recent disaster 

events and older disasters, as well as for projects that were funded using state funds and are awaiting reimbursement. 
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program “backlog” of $483 million.49 Because FHWA may not commit to funding beyond its 

authorized and appropriated amounts, FHWA adjusts the distribution of funds to stay within the 

program’s means. 

When the unallocated balance is insufficient to cover the reserved quick release funds and the 

upcoming biannual nationwide distribution, the distributions are provided on a proportional basis. 

Each state’s allocation would be computed based on a ratio of total available funding to total 

needs. FHWA cannot make the allocations whole unless Congress makes additional ER funding 

available. FHWA also has the option of skipping or delaying a standard nationwide distribution, 

allowing time for its funds to be replenished via the annual $100 million authorization or further 

supplemental appropriations. 

During a funding shortfall, ER projects can be funded using a state’s regular formula funds under 

the Federal-Aid Highway Program. That funding would then be reimbursed when and if ER funds 

become available. This, however, could lead to delays in the funding of other planned projects as 

the state awaits reimbursement from ER funds. 

FHWA reviews states’ unobligated and unexpended balances of allocated funds on a monthly 

basis and deallocates unobligated funds that exceed states’ ER program needs.50 Such withdrawn 

funds are then available for reallocation nationwide. The agency also tracks recovery of insurance 

proceeds by the state or subdivision of a state, every six months.51 The FHWA’s share of the 

resulting proceeds is withdrawn from the state’s allocated funds and made available for other 

nationwide needs.52  

Project needs subject to the withdrawal of funds may be again considered for funding in future 

nationwide allocations. Sometimes states object to the withdrawal of unused funds. However, 

failure to withdraw unused allocations means the funds are not available to support other ER 

projects nationwide that can use the funds in a timelier fashion.  

Congressional Issues 
Because the IIJA has authorized federal highway programs through FY2026, program oversight 

and IIJA implementation may be the near-term ER program issues for Congress. By early 2025, 

the IIJA reauthorization debate could be under way, and ER program and funding issues could 

again be part of the surface transportation reauthorization discussion. 

Funding 

The ER program is funded with a permanent $100 million annual authorization from the HTF. 

Funding above this amount is provided on a “such sums as necessary” basis, usually in 

supplemental appropriations acts. The $100 million authorization has not been raised since it was 

established in 1972. As disaster relief needs have grown over the years, the annual authorization 

 
49 FHWA, “Emergency Relief (ER) Program Unmet Needs: Data as of August 10, 2023”; attachment in email from 

FHWA to CRS, September 11, 2023.  

50 The existing ER Manual requires that FHWA withdraw unobligated balances at the end of the fiscal year; however, 

FHWA Order 5182.1 requires monthly review of unneeded funds. FHWA follows Order 5182.1 as superseding the ER 

Manual until the updated manual is released.  

51 A “subdivision of a state” generally refers to government entities below the state level, such as cities, counties, 

towns, or townships. 

52 FHWA, Emergency Relief Program Responsibilities, FHWA Order 5182.1, February 22, 2016, p. 9, 

https://www.fhwa.dot.gov/legsregs/directives/orders/51821.cfm. 
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has diminished in value by up to 86%.53 Over the last 10 fiscal years, the annual appropriation has 

provided 8.7% of the program’s funding. This reflects an increasing dependence on supplemental 

appropriations to support the program. One option for Congress to address this situation would be 

to increase the permanent annual authorization to account for inflation. This could reduce the 

need for periodic funding requests from the appropriators. 

Another issue for Congress has been whether to place a time limit on the availability of ER funds 

for obligation to encourage states to prioritize the obligation of funds to ER projects.54 Currently, 

the funds are available until expended. Federal-aid highway formula funds are generally available 

for obligation for four years. This difference in length of availability creates an incentive for 

states to commit their limited state matching funds to non-ER projects first, in effect lowering the 

spending priority of some ER projects. 

Some unmet needs of the ER program have remained on the backlog for years. Other projects for 

which states have received allocations have undergone delays and have not moved to completion. 

This can complicate the decision on how much ER funding is needed in the periodic 

supplemental appropriations. Congress could request further studies of the allocation, withdrawal, 

and reallocation of ER funds. It might also ask FHWA for statistics on completion timelines for 

ER projects and the reasons for project delays. 

Program Oversight Issues 

Funds Management 

FHWA makes ER funds available to the states and federal land management agencies via a quick 

release mechanism (for specific disasters and catastrophic failures) and nationwide allocations 

mostly for permanent repairs. The agency has a process of withdrawals of allocations that are not 

obligated by the states in a timely fashion. 

Three categories of issues have had critical reviews by the Government Accountability Office 

(GAO) and the U.S. Department of Transportation Office of Inspector General (DOT IG). The 

critiques center on the sustainability of the program due to “mission creep”;55 the inability or 

resistance of some FHWA division offices to recapture unused funds that have been allocated to 

the states; and related concerns that some FHWA field office officials have shown a lack of 

independence from their state partners, which has led them to put state interests above federal 

interests.56 

 
53 See discussion of inflation effects under “Emergency Relief Funding.” 

54 Limiting the availability of ER funds to a specific number of years is not a new concept. See U.S. Congress, House 

Committee on Public Works, Emergency Highway Relief, report to accompany H.R. 6790, 89th Cong., 1st sess., July 7, 

1965, H.Rept. 89-596 (Washington, DC: GPO, 1965), p. 7. The report recommended an availability of three years. The 

provision was not included in the legislation as passed (P.L. 80-41). 

55 GAO, Highway Emergency Relief: Reexamination Needed to Address Fiscal Imbalance and Long-Term 

Sustainability, GAO-07-245, February 23, 2007, http://www.gao.gov/products/GAO-07-245, and GAO, Highway 

Emergency Relief: Strengthened Oversight of Project Eligibility Decisions Needed, GAO-12-45, November 2011, pp. 

1-56, http://www.gao.gov/products/GAO-12-45. As GAO noted, some of the “mission creep” that GAO expressed 

concerns about was required by legislation.  

56 GAO, Highway Infrastructure: Federal-State Partnership Produces Benefits and Poses Oversight Risks, GAO-12-

474, April 2012, pp. 21-22, 27-28, http://www.gao.gov/products/GAO-12-474. 
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FHWA last updated the ER Manual in 2013 to clarify eligibility and procedural issues.57 The 

agency is in the process of revising the manual. In the interim, FHWA on February 22, 2016, 

released Order 5182.1, Emergency Relief Program Responsibilities, to  

strengthen the administration and oversight of the ER program to ensure the effective use 

of limited ER funding for eligible projects to restore Federal-aid roads and bridges after a 

qualified event. 

The order was released in response to internal DOT reviews of the program’s administration and 

external reviews (such as those by GAO). The order sets forth the responsibilities of the FHWA 

division offices, including their role in funds management. The order also sets forth the role of the 

FHWA Office of Program Administration. 

In October 2019, GAO released a report finding FHWA did not document its decisionmaking 

when classifying a project as an emergency repair and therefore eligible for 100% federal share as 

well as for expedited contracting and environmental procedures.58 GAO identified projects that 

had been inappropriately classified and recommended that FHWA document its emergency repair 

decisions and “to more clearly define the circumstances under which projects are classified as 

emergency repairs, including what constitutes restoration of essential traffic.” It also urged FHWA 

to clarify its policy on when expedited contracting and environmental procedures are allowed and 

the acceptable time frames for accomplishing emergency repair projects undertaken under 

expedited contracting and environmental requirements. FHWA concurred with GAO’s 

recommendation. In the 2019 report, GAO again found that its examination of FHWA’s 

decisionmaking regarding emergency repairs invites 

questions we have raised before about the partnership relationship between FHWA and the 

states. In high stress politically sensitive situations like natural disasters in particular, the 

relationship could lead FHWA to put states’ interests before federal ones or give the 

appearance of having done so. 

On February 15, 2022, DOT IG released Outdated Policies Hinder FHWA’s Ability to Oversee 

Unobligated Emergency Relief Funds.59 The report assessed FHWA’s controls over the use of its 

ER funds. The IG found that FHWA’s division offices were not always enforcing its process for 

preventing state DOTs from retaining unobligated allocations. The review also found that FHWA 

was not following its process for identifying quick release funds for withdrawal. It found that the 

ER Manual is outdated and the updating notice and other guidance do not always align with the 

manual, and this inconsistent guidance increases the risk of improper fund management. Despite 

the funds management issues, the report found a low incidence of improper payments in the ER 

program and no improper payments in ERFO. FHWA concurred with most of the 

recommendations but agreed to follow the ER Manual regarding the deallocation of unobligated 

funds after the manual’s ongoing update is completed. The agency also did not agree with the 

recommendation that the agency “identify any balance of allocated quick release funds older than 

6 months and will not be obligated through the end of the year.” FHWA indicated it would not 

 
57 FHWA, “Emergency Relief Program Responsibilities,” FHWA Order 5182.1, February 22, 2016, 

https://www.fhwa.dot.gov/legsregs/directives/orders/51821.cfm. See also FHWA, Defining and Managing Emergency 

Relief Repair Activities Eligible for 100 Percent Federal Funding, March 7, 2022, https://www.fhwa.dot.gov/

specialfunding/er/240719.cfm. 

58 GAO, Highway Emergency Relief: Federal Highway Administration Should Enhance Accountability over Project 

Decisions, GAO 20-32, October 17, 2019, https://www.gao.gov/products/GAO-20-32. 

59 U.S. Department of Transportation, Office of Inspector General, Outdated Policies Hinder FHWA’s Ability to 

Oversee Unobligated Emergency Relief Funds, Report no. FS2022022, February 15, 2022, https://www.oig.dot.gov/

sites/default/files/FHWA%20Management%20of%20Emergency%20Relief%20Final%20Report_02-15-21.pdf. 
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treat quick release funds differently from other ER funds and would identify ER funds “no longer 

needed and [that] can be deallocated.”60 

FHWA has made systems and operational changes in response to the GAO and DOT IG 

reviews.61 Some of the procedural changes will likely be included in the updated ER Manual. The 

effectiveness of these changes could be of congressional oversight interest in preparation for the 

IIJA reauthorization debate. 

The IIJA provisions that broadened ER program eligibility for betterments and resilience features 

could mitigate some of the kinds of eligibility issues that have raised GAO and DOT IG concerns. 

Also, the IIJA raised the allowed completion time for emergency repairs from 180 to 270 days. 

This should help the states manage emergency repairs without risking loss of their 100% federal 

share eligibility. 

Resilience Features 

The IIJA expanded and clarified the incorporation of resilience features in ER program projects. 

The integration of resilience features into the ER program (via the IIJA-required update of the ER 

Manual) in a way that reflects congressional intent could be of oversight interest. Also, the 

effectiveness of these changes and their impact on the dollar amounts needed for the ER program 

over time (and the size of the ER funding backlog) could be of interest to Congress.  

The IIJA did not expand resilience eligibility beyond repairs to or replacement of declared 

disaster-damaged facilities. For resilience features of new highways and bridges or for the 

retrofitting of existing ones, the IIJA relies on both existing eligibilities under current highway 

formula programs and the new stand-alone PROTECT program. This means there is 

programmatic separation of funding for declared disaster repairs under the ER program from 

funding for yet undamaged but high disaster risk infrastructure under the PROTECT program. 

Whether this is an effective strategy or whether the two programs should be merged could be an 

issue in an IIJA reauthorization debate. 

 
60 Ibid., pp. 25-28. 

61 Ibid., pp. 25-26. 
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Appendix.  

Table A-1. Appropriated Funds for the Federal Highway Administration Emergency 

Relief Program: 1998-2023 

Excludes annual $100 million permanent authorization 

Public Law 

Date 

Enacted Title of Appropriations Act 

Highway 

Trust Fund 

General 

Fund 

P.L. 105-174 May 1, 1998 1998 Supplemental Appropriations and 

Rescissions Act 

$259,000,000  

P.L. 106-346 Oct. 23, 2000 Dept. of Transportation and Related 

Agencies Appropriations, 2001 

$720,000,000  

P.L. 107-117 Jan. 10, 2002 Dept. of Defense and Emergency 

Supplemental Appropriations for Recovery 

from and Response to Terrorist Attacks on 

the United States Act, 2002 

$175,000,000  

P.L. 107-206 Aug. 2, 2002 2002 Supplemental Appropriations Act for 

Further Recovery from and Response to 

Terrorist Attacks on the United States 

$265,000,000  

P.L. 108-324 Oct. 13, 2004 Military Construction Appropriations and 

Emergency Hurricane Supplemental 

Appropriations Act, 2005 

$1,202,000,000  

P.L. 108-447 Dec. 8, 2004 Consolidated Appropriations Act, 2005 $741,000,000  

P.L. 109-148 Dec. 30, 2005 Dept. of Defense, Emergency Supplemental 

Appropriations to Address Hurricanes in the 

Gulf of Mexico and Pandemic Influenza Act, 

2006 

 $2,750,000,000 

P.L. 109-234 June 15, 2006 Emergency Supplemental Appropriations Act 

for Defense, the Global War on Terror, and 

Hurricane Recovery, 2006 

 $702,362,500 

P.L. 110-28 May 25, 2007 U.S. Troop Readiness, Veterans’ Care, 

Katrina Recovery, and Iraq Accountability 

Appropriations Act, 2007 

 $871,022,000 

P.L. 110-161 Dec. 26, 2007 Consolidated Appropriations Act, 2008  $195,000,000 

P.L. 110-329 Sept. 30, 2008 Consolidated Security, Disaster Assistance, 

and Continuing Appropriations Act, 2009 

 $850,000,000 

P.L. 112-55 Nov. 18, 2011 Consolidated and Further Continuing 

Appropriations Act, 2012 

 $1,622,000,000 

P.L. 113-2 Jan. 29, 2013 Disaster Relief Appropriations Act of 2013  $1,920,900,000 

P.L. 114-254 Dec. 10, 2016 Further Continuing and Security Assistance 

Appropriations Act, 2017 

 $1,004,017,000 

P.L. 115-31 May 5, 2017 Consolidated Appropriations Act, 2017  $528,000,000 

P.L. 115-123 Feb. 9, 2018 Bipartisan Budget Act of 2018  $1,374,000,000 

P.L. 116-20 June 6, 2019 Additional Supplemental Appropriations for 

Disaster Relief Act, 2019 

 $1,650,000,000 
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P.L. 117-43 Sept. 30, 2021 Extending Government Funding and 

Delivering Emergency Assistance Act 

 $2,600,000,000 

P.L. 117-328 Dec. 29, 2022 Consolidated Appropriations Act, 2023  $803,000,000 

Source: FHWA, Office of Program Administration. 

Notes: P.L. 113-2 provided $2.022 billion. Amount shown reflects 5% rescission due to sequestration. 
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