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Summary 
On Monday, February 22, 2016, the Supreme Court heard oral arguments in Kingdomware 

Technologies, Inc. v. United States, a case that raises the question of whether the Department of 

Veterans Affairs (VA) is legally required to make certain purchases through a “set aside” for 

veteran-owned small businesses (VOSBs). A set-aside is a competition in which only eligible 

small businesses may generally participate. 

Congress amended the Small Business Act in 1999 to establish goals for the percentage of federal 

contract dollars awarded to one type of VOSBs: service-disabled veteran-owned small businesses 

(SDVOSBs). Then, in 2003, it further amended the Small Business Act to grant executive branch 

agencies—including VA—discretionary authority to set aside contracts for SDVOSBs. However, 

these enactments were widely seen as ineffective in increasing government contracting with 

VOSBs, and, in 2006, Congress enacted legislation that required VA specifically to take steps to 

promote awards to VOSBs. It is VA’s obligations under this 2006 measure, as amended, that are at 

issue in Kingdomware, not the provisions of the Small Business Act.  

In particular, the Kingdomware case raises the question of how to construe language in the 2006 

act which states that, “[f]or purposes of meeting” certain goals for contracting with VOSBs that 

VA is required to establish under the act (separate and apart from the goals under the 1999 act), 

VA “shall” set aside contracts for VOSBs whenever the contracting officer reasonably expects 

offers from at least two VOSBs and the award can be made at a fair market price. The latter 

conditions are commonly known as the “Rule of Two” because of the focus on there being at least 

two small businesses.  

VA has taken the position that the statutory language does not preclude it from placing orders 

through the Federal Supply Schedules (FSS)—which is a simplified method for purchasing 

commercial items—although its rationale for this position has changed over time. However, many 

VOSBs have disagreed, arguing that the use of the word shall in the 2006 act means that VA is 

legally required to set aside contracts for VOSBs whenever the Rule of Two is satisfied.  

The three administrative and judicial tribunals to have reviewed Kingdomware’s challenge to 

VA’s continued use of the FSS despite the alleged requirements of the 2006 act reached differing 

conclusions or relied upon differing logic. Initially, the Government Accountability Office found 

that the statute unambiguously requires VA to set aside contracts whenever the Rule of Two is 

satisfied and that VA’s contrary interpretation of the 2006 act is, thus, not entitled to deference. 

However, the U.S. Court of Federal Claims disagreed, finding that the 2006 act is ambiguous, and 

VA’s interpretation of the act as not applying to orders placed through the FSS is entitled to 

deference. A majority of the U.S. Court of Appeals for the Federal Circuit affirmed the decision 

of the lower court but on different grounds. The majority found that the 2006 act unambiguously 

requires VA to use set-asides for VOSBs only for purposes of meeting its goals for contracting 

with VOSBs. Once these goals are met, in the Federal Circuit’s view, VA has discretion as to 

whether to use set-asides for VOSBs.  

The Supreme Court granted certiorari to resolve the question of VA’s obligations under the 2006 

act. In doing so, the Court could help clarify the application of certain principles of statutory 

interpretation relied upon by the lower tribunals and the parties, including principles regarding 

prefatory language, veterans benefits, and judicial deference to agency interpretations of 

ambiguous statutes. The Supreme Court’s decision could also have practical implications for the 

manner in which VA conducts certain procurements as well as for VOSBs seeking to do business 

with VA pursuant to a small business set-aside.  
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n Monday, February 22, 2016, the Supreme Court heard oral arguments in Kingdomware 

Technologies, Inc. v. United States, a case that raises the question of whether the 

Department of Veterans Affairs (VA) is legally required to make certain purchases 

through a “set aside” for veteran-owned small businesses (VOSBs).
1
 A set-aside is a competition 

in which only eligible small businesses may generally participate.
2
 For example, if the contract is 

set aside for small businesses generally, any type of small business may participate. In contrast, if 

the contract is set aside for VOSBs, only VOSBs may generally participate.  

Congress amended the Small Business Act in 1999 to establish goals for the percentage of federal 

contract dollars awarded to one type of VOSBs: service-disabled veteran-owned small businesses 

(SDVOSBs).
3
 Then, in 2003, it further amended the Small Business Act to grant executive branch 

agencies—including VA—discretionary authority to set aside contracts for SDVOSBs.
4
 However, 

these enactments were widely seen as ineffective in increasing government contracting with 

VOSBs,
5
 and, in 2006, Congress enacted legislation that required VA specifically to take 

specified steps to promote awards to VOSBs.
6
 It is VA’s obligations under this 2006 measure, as 

amended, that are at issue in Kingdomware, not the provisions of the Small Business Act. 

This report provides a brief overview of the litigation in the Kingdomware case as well as the 

potential legal and practical implications of the Supreme Court’s ruling.  

The Litigation in Kingdomware 
The dispute in Kingdomware centers upon the meaning of the following language from the 2006 

act, which is currently codified in Section 8127(d) of Title 38 of the United States Code 

(hereinafter referred to as Section 8127(d)): 

[f]or purposes of meeting [the goals as to contracting with SDVOSBs and VOSBs that 

the VA is required to establish under the 2006 act], a contracting officer of the 

Department [of Veterans Affairs] shall award contracts on the basis of competition 

restricted to small business concerns owned and controlled by veterans if the contracting 

officer has a reasonable expectation that two or more small business concerns owned and 

controlled by veterans will submit offers and that the award can be made at a fair and 

reasonable price that offers best value to the United States.
7
 

                                                 
1 U.S. Supreme Court, October Term 2015, Calendar for the Session Beginning February 22, 2016, available at 

http://www.supremecourt.gov/oral_arguments/argument_calendars/MonthlyArgumentCalFebruary2016.pdf.  
2 For more information on set-asides for small businesses, see generally CRS Report R42981, Set-Asides for Small 

Businesses: Legal Requirements and Issues, by (name redacted) . Other-than-small businesses may, however, 

participate in certain set-asides. See generally CRS Legal Sidebar WSLG177, Federal Prison Industries and Small 

Businesses: Competing for Federal Procurement Dollars?, by (name redacted) .  
3 See Veterans Entrepreneurship and Small Business Development Act of 1999, P.L. 106-50, §502, 113 Stat. 247-48 

(August 17, 1999) (codified, as amended, at 15 U.S.C. §644(g)(1)(A)(ii) & (2)(A)-(B)).  
4 See Veterans Benefits Act of 2003, P.L. 108-183, §308, 117 Stat. 2662 (December 16, 2003) (codified, as amended, at 

15 U.S.C. §657f); 48 C.F.R. §19.1405. For more on which firms qualify as SDVOSBs under the 2003 Act, see 13 

C.F.R. Part 121 (Small Business Size Regulations) and Part 125 (Government Contracting Programs).  
5 See, e.g., H.Rept. 109-592, at 12, 15 (2006) (expressing the sense of the House Committee on Veterans Affairs that it 

“remain[ed] frustrated with respect to the efforts of the majority of federal agencies” in increasing contracting with 

VOSBs, and indicating that VA was specifically expected to “set the example among government agencies”).  
6 See Veterans Benefits, Health Care, and Information Technology Act of 2006, P.L. 109-461, 120 Stat. 3431 

(December 22, 2006) (codified, in part, at 38 U.S.C. §§8127-8128). For more on which firms qualify as VOSBs under 

the 2006 act, see 38 C.F.R. Part 74.  
7 Section 8127(d) does provide for certain exceptions, involving the use of noncompetitive contracts for certain “small” 

(continued...) 

O 
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The latter two conditions—that offers are reasonably expected from at least two small businesses 

and the award can be made at a fair market price—are commonly known as the “Rule of Two” 

because of the focus upon there being at least two small businesses.
8
 

VA has taken the position that Section 8127(d) does not preclude it from placing orders through 

the Federal Supply Schedules (FSS)—which is a simplified method for purchasing commercial 

items
9
—without consideration or use of a contract set-aside for VOSBs, although its rationale for 

this position has changed over time. For example, in the preface to the final regulations it 

promulgated in 2009 to implement Section 8127(d), VA expressly rejected the suggestion that it 

clarify that orders placed through the FSS are not subject to Section 8127(d)’s set-aside 

requirements on the grounds that the regulations “do[] not apply to FSS task or delivery orders.”
10

 

At that time, it further noted that the procedures in Part 8 of the Federal Acquisition Regulation 

(FAR)—which generally govern purchases through the FSS—“will continue to apply to VA FSS 

task/delivery orders” and that “VA will continue to follow GSA guidance regarding [the] 

applicability of ... [P]art 19 of the FAR, Small Business Programs, which states that set-asides do 

not apply to ... FSS acquisitions.”
11

 VA has also advanced other rationales, as discussed below.
12

 

Many VOSBs, however, have challenged this interpretation, arguing that VA cannot place orders 

through the FSS without considering and using, where appropriate, contracts set aside for 

VOSBs, because Section 8127(d) uses the word shall when discussing set-asides for VOSBs. The 

word shall is often characterized as the “language of command,”
13

 “creating an obligation 

                                                                 

(...continued) 

purchases, and sole-source awards of contracts valued in excess of the simplified acquisition threshold (generally 

$150,000). See 38 U.S.C. §8127(b) & (c). It also provides that awards to SDVOSBs are to take priority over awards to 

other VOSBs. See 38 U.S.C. §8127(i). For more on the goals that the 2006 act requires VA to establish, see infra notes 

107-110 and accompanying text. 
8 The Rule of Two is a precondition for setting aside contracts under the Small Business Act, too. However, the Rule of 

Two is formulated a little differently in the 2006 act than it is in the Small Business Act and its implementing 

regulations. Specifically, the 2006 act refers to “a fair and reasonable price that offers best value to the United States,” 

while the Small Business Act refers to “a fair and reasonable price.” See 15 U.S.C. §637(a)(1)(D)(i)(I) (set-asides for 

certain small disadvantaged businesses); 15 U.S.C. §637(m)(2)(D) (set-asides for women-owned small businesses); 15 

U.S.C. §657a(a)(2)(A)(iii) (set-asides for Historically Underutilized Business Zone (HUBZone) small businesses); 15 

U.S.C. §657f(a)(3) (set-asides for SDVOSBs); 48 C.F.R. §19.502-2(b)(2) (set-asides for small businesses of any type). 
9 For more on the FSS, see 48 C.F.R. Part 38. The term commercial item is defined to include supplies or services “of a 

type customarily used by the general public or by non-governmental entities for purposes other than governmental 

purposes” that have been sold, or offered for sale, to the general public. 48 C.F.R. §2.101. Certain purchases through 

the FSS are mandatory. However, the purchase at issue in Kingdomware was a non-mandatory FSS purchase. See 

Kingdomware Techs., B-406507; 2012 U.S. Comp. Gen. LEXIS 137; 2012 Comp. Gen. Proc. Dec. ¶165 (May 30, 

2012). Somewhat different questions could be raised if VA were seen to have statutory mandates both to set aside 

contracts for VOSBs and to make certain purchases through the FSS. Cf. Alternative Contracting Enterprises, LLC; 

Pierce First Med., B-406265; B-406266; B-406291; B-406291.2; B-406318.1; B-406318.2; B-406343; B-406356; B-

406357; B-406369; B-406371; B-406374; B-406400; B-406404; B-406428; 2012 U.S. Comp. Gen. LEXIS 86; 2012 

Comp. Gen. Proc. Dec. ¶124 (March 26, 2012) (finding that VA could procure items currently listed on the AbilityOne 

procurement list from AbilityOne, rather through set-asides for VOSBs, because Section 8127(d) did not specify how 

VA was to reconcile its mandate to set aside contracts for VOSBs with a separate mandate to make certain purchases 

through AbilityOne (a procurement program benefitting “the blind” and “severely disabled”)). 
10 Dep’t of Veterans Affairs, VA Acquisition Regulation: Supporting Veteran-Owned and Service-Disabled Veteran-

Owned Small Businesses: Final Rule, 74 Fed. Reg. 64619, 64624 (December 8, 2009).  
11 Id. The FAR is a regulation which generally governs the procurements of executive branch agencies. For more on the 

FAR, see CRS Report R42826, The Federal Acquisition Regulation (FAR): Answers to Frequently Asked Questions, by 

(name redacted), (name redacted), and (name redacted) . 
12 See infra notes 21 and 54-63.  
13 See, e.g., Alabama v. Bozeman, 533 U.S. 146, 153 (2001) (“The word ‘shall’ is ordinarily the ‘language of 

(continued...) 
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impervious to ... discretion,”
14

 and other statutes and regulations pertaining to small business set-

asides that similarly use (or previously used) shall have been construed to mean that agencies are 

required to set aside contracts for small businesses when the Rule of Two is satisfied.
15

 Thus, 

VOSBs have argued that Section 8127(d) creates a similar mandate for VA.  

As is explained below, in attempting to determine which interpretation prevails—that of VA or 

that of the VOSBs challenging VA’s procurement practices—the parties and administrative and 

judicial tribunals have invoked certain principles of statutory interpretation commonly used in 

determining Congress’s intent in enacting particular legislation. These include principles 

regarding (1) plain meaning, (2) the words shall and may, (3) prefatory material, (4) surplusage, 

(5) deference to agency interpretations of ambiguous statutes, (6) usage of the same word in 

different parts of the same statute, (7) the presumption that Congress is knowledgeable about 

existing law, and (8) statutory and legislative history. Each of these principles is discussed further 

in the materials below. However, it is important to note at the outset that different tribunals 

reached different conclusions as to whether VA is required to set aside contracts for VOSBs, 

instead of placing orders through the FSS, based on their application of these principles.
16

  

The GAO Decision 

Kingdomware Technologies was among the VOSBs that objected to VA’s interpretation of 

Section 8127(d). It filed a bid protest with the Government Accountability Office (GAO) in 2012 

that challenged VA’s proposed procurement of emergency notification services through the FSS 

without conducting market research to see if the procurement could be made through a contract 

set aside for VOSBs.
17

 GAO found for Kingdomware in a decision issued on May 30, 2012,
18

 

which adopted the logic of earlier GAO decisions that had construed Section 8127(d) as 

unambiguously requiring VA to set aside contracts for VOSBs whenever the Rule of Two is 

satisfied because Section 8127(d) uses the word shall.
19

  

                                                                 

(...continued) 

command.’”); Escoe v. Zerbst, 295 U.S. 490, 493 (1935) (“‘[S]hall’ is ‘the language of command.’”).  
14 Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1935). See also Lopez v. Davis, 531 U.S. 

230, 241 (2001) (describing “shall” as creating a “discretionless obligation”). “Shall” can, however, be read as 

discretionary in certain circumstances, depending upon the context in which it is used. See, e.g., Gutierrez de Martinez 

v. Lamagno, 515 U.S. 417, 432 n.9 (1995) (“Though ‘shall’ generally means ‘must,’ legal writers sometimes use, or 

misuse, ‘shall’ to mean ‘should,’ ‘will,’ or even ‘may.’”).  
15 See, e.g., DNO Inc., B-406256; B-406256.2; 2012 U.S. Comp. Gen. LEXIS 105; 2012 Comp. Gen. Proc. Dec. ¶136 

(March 22, 2012) (construing the FAR as requiring that contracts be set aside for small businesses when the Rule of 

Two is satisfied because it uses the word “shall”); Metasoft, LLC, B-402800; 2010 U.S. Comp. Gen. LEXIS 187; 2010 

Comp. Gen. Proc. Dec. ¶170 (July 23, 2010) (similar); Contract Mgmt., Inc. v. Rumsfeld, 291 F. Supp. 2d 1166, 1174-

75 (D. Haw. 2003) (construing the then-language of the Small Business Act as requiring set-asides for HUBZone small 

businesses because of the word “shall”), aff’d, 2006 U.S. App. LEXIS 648 (9th Cir. Haw., January 11, 2006).  
16 Compare “The GAO Decision” with “The Court of Federal Claims Decision” and “The Federal Circuit Decision.” 
17 See, e.g., Kingdomware Techs., Inc. v. United States, No. 14-916, Petition for a Writ of Certiorari, at 19 (filed S. Ct., 

January 29, 2015). A bid protest involves a written objection to the conduct of government agencies in acquiring 

supplies and services for their direct use or benefit. See generally CRS Report R40228, GAO Bid Protests: An 

Overview of Time Frames and Procedures, by (name redacted) and (name redacted) .  
18 See Kingdomware Techs., B-406507; 2012 U.S. Comp. Gen. LEXIS 137; 2012 Comp. Gen. Proc. Dec. ¶165 (May 

30, 2012).  
19 Id. (noting that VA responded to Kingdomware’s protest by “repeating arguments that it has previously made” in 

protests by VOSBs that had been sustained by GAO).  
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Given what it viewed as this plain statutory mandate, GAO found that VA’s comments regarding 

the relationship between FSS purchases and VOSB set-asides in the preface to the 2009 

regulations were not entitled to deference,
20

 because agency interpretations of statutes are granted 

deference only when the statute is silent on a particular issue, not when Congress has “directly 

spoken to the precise question at issue.”
21

 In so finding, GAO expressly rejected VA’s argument 

that the obligation imposed by Section 8127(d) applies only for purposes of meeting VA’s goals 

and that VA may make purchases through the FSS provided these goals are met. According to 

GAO, Section 8127’s language regarding goals merely “explains the purposes of [its] mandate” 

and “does not create an exception to the mandate.”
22

  

GAO concluded by recommending that VA conduct market research to determine whether the 

procurement in question could be made through a contract set aside for VOSBs.
23

 However, VA 

declined to follow GAO’s recommendation,
24

 which was not legally binding. Because GAO is a 

legislative branch agency, it cannot constitutionally compel executive branch agencies to 

implement its recommendations due to the separation of powers doctrine.
25

 

The Court of Federal Claims Decision 

Kingdomware then filed a bid protest with the U.S. Court of Federal Claims, which, in a decision 

issued on November 27, 2012, stated that it “respectfully disagree[d] with the GAO’s 

interpretation” of Section 8127(d).
26

 The court did so because it viewed Section 8127(d) as 

ambiguous as to whether VA is required to set aside contracts for VOSBs, since the “goal-setting 

nature of the statute clouds the clarity [Kingdomware] would attribute to the phrase ‘shall 

award.’”
27

 Given this apparent ambiguity, the court found that VA’s statements regarding the 

relationship between FSS purchases and VOSB set-asides in the preface to the 2009 regulations 

                                                 
20 See Aldevra, B-406205; 2012 U.S. Comp. Gen. LEXIS 69; 2012 Comp. Gen. Proc. Dec. ¶112 (March 14, 2012). 
21 Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). For more on Chevron and 

deference to agency interpretations of statutes that are seen to be ambiguous, see archived CRS Report R43203, 

Chevron Deference: Court Treatment of Agency Interpretations of Ambiguous Statutes, by (name redacted) and (name

 redacted). (Questions on this report can be referred to (name redacted).). 
22 Aldevra, B-406205; 2012 U.S. Comp. Gen. LEXIS 69; 2012 Comp. Gen. Proc. Dec. ¶112 (March 14, 2012). In 

earlier protests, the VA had made a somewhat different argument, asserting that the FAR exempts purchases through 

the FSS from small business set-asides. However, the GAO had rejected this argument as inapposite, given that the 

FAR provisions implement the Small Business Act, and not Section 8127(d) of the 2006 act. See, e.g., Aldevra, B-

405271; B-405524; 2011 U.S. Comp. Gen. LEXIS 278; 2011 Comp. Gen. Proc. Dec. ¶183 (October 11, 2011).  
23 Kingdomware Techs., B-406507; 2012 U.S. Comp. Gen. LEXIS 137; 2012 Comp. Gen. Proc. Dec. ¶165 (May 30, 

2012).  
24 Petition for a Writ of Certiorari, supra note 17, at 19.  
25 See Ameron, Inc. v. United States Army Corps of Eng’rs, 809 F.2d 979, 986 (3d Cir. 1986). As GAO’s 2012 and 

2013 annual bid protest reports to Congress note, there were approximately 30 cases wherein GAO made the same 

recommendations to VA as it made in Kingdomware, and VA declined to follow these recommendations. GAO Bid 

Protest Annual Report to Congress for FY2013, January 2, 2014, available at http://www.gao.gov/products/GAO-14-

276SP; GAO Bid Protest Annual Report to Congress for FY2012, November 13, 2012, available at 

http://www.gao.gov/products/GAO-13-162SP. VA’s unwillingness to follow GAO’s recommendations, coupled with 

the alternate interpretations of Section 8127(d) adopted by the federal courts, eventually prompted GAO to announce 

that it would no longer hear cases that challenge VA’s procurement of supplies or services through the FSS instead of a 

contract set aside for VOSBs because protesters who prevailed at GAO could not “obtain meaningful relief.” 

Kingdomware Techs., Inc.—Reconsideration (December 13, 2012). 
26 Kingdomware Techs., Inc. v. United States, 107 Fed. Cl. 226, 244 (2012).  
27 Id. at 240-41. 
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are entitled to deference because Congress has not “directly spoken to the precise question at 

issue.”
28

  

Since the court viewed VA’s interpretation as an “informal” one, set forth in the preface to the 

2009 regulations, it applied a lesser degree of deference than that typically afforded to “formal” 

interpretations set forth in regulations promulgated through notice-and-comment rulemaking.
29

 

Nonetheless, even with this lesser degree of deference, the court found that VA’s interpretation 

was permissible, in part, because it had “remained consistent over time, and reflects a uniform 

approach on the part of the agency.”
30

 The court also opined that Congress could be seen to have 

left a “gap” for VA to fill by not addressing the relationship between FSS purchases and VOSB 

set-asides in Section 8127(d). In so doing, the court noted that FSS purchases have historically 

been exempt from the FAR’s requirements as to small business set-asides, and one principle of 

statutory interpretation is that “Congress can be presumed to be ... knowledgeable about existing 

law pertaining to legislation it enacts.”
31

 

The Federal Circuit Decision  

Kingdomware appealed the lower court’s decision to the U.S. Court of Appeals for the Federal 

Circuit, which, on June 3, 2014, by a vote of 2-1, affirmed the decision of the Court of Federal 

Claims on other grounds.
32

 The majority of the Federal Circuit did so because it viewed Section 

8127(d) as unambiguous in requiring that VA use contracts set aside for VOSBs only “for 

purposes of meeting [its annual] goals” as to the percentage of VA contract dollars awarded to 

VOSBs; assuming these goals are met—as they have been, in the majority’s view—VA has no 

obligation to set aside contracts for VOSBs.
33

  

The majority reached this conclusion, in part, because it was of the opinion that generally 

requiring that contracts be set aside for VOSBs whenever the Rule of Two is satisfied would 

render Section 8127(d)’s language regarding “for purposes of meeting [the goals]” as superfluous, 

and a “bedrock principle of statutory interpretation is that each word in a statute should be given 

effect.”
34

 The majority also viewed set-asides as a “tool” for meeting VA’s goals and reasoned that 

a mandatory tool for achieving the goals would be inconsistent with the discretion that Congress 

expressly granted VA in setting the goals.
35

  

One judge dissented on the grounds that Section 8127(d) is unambiguous in requiring VA to set 

aside contracts for small businesses whenever the Rule of Two is satisfied.
36

 The dissenting judge 

                                                 
28 Id. at 242-43. 
29 Id. at 243 (“The court recognizes that the preamble to the regulations lacks the formality of the regulations 

themselves, and is therefore not entitled to Chevron deference. However, the agency’s interpretation of the statute 

found in the preamble is still entitled to deference in so far as it has ‘the power to persuade,’ ... based on the agency’s 

consistency, formality, expertise and if the agency’s determination fits with prior interpretations.... ”).  
30 Id. 
31 Id. at 241 (quoting VE Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d 1574, 1581 (Fed. Cir. 1990)).  
32 Kingdomware Techs., Inc. v. United States, 754 F.3d 923 (Fed. Cir. 2014).  
33 Id. at 933-34 (“To meet the goals, the Secretary ‘shall’ use Rule of Two procedures, ‘may’ use the subsection (b) and 

(c) contract tools, and may elect to use the FSS at other times so long as the goals are met. We perceive no ambiguity in 

§8127, which ‘is the end of the matter, for the court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress.’”) (quoting Chevron, 467 U.S. at 843).  
34 Id. at 933.  
35 Id. at 934.  
36 Id. at 934-35 (“The statutory provision at issue could not be clearer.”).  
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also viewed the language in Section 8127(d) regarding “for purposes of meeting [VA’s goals]” as 

prefatory in nature, and thus not “limit[ing] ... the scope” of VA’s obligations.
37

 In so doing, the 

judge invoked a principle of statutory interpretation which holds that “prefatory language”—

which includes language stating Congress’s purpose in enacting a statute—“does not limit or 

expand the scope of the operative clause” of a statute.
38

  

Kingdomware requested a rehearing, which the Federal Circuit denied on September 10, 2014.
39

 

Kingdomware then sought certiorari from the Supreme Court,
40

 which granted its petition on June 

22, 2015.
41

 Oral arguments were initially scheduled for November 9, 2015, but the Court 

removed the case from its calendar on November 4, 2015, for further briefing on the question of 

whether the case was moot because the contract at issue had been performed.
42

 Both parties 

argued that the case was not moot,
43

 an argument the Court appears to have adopted, as it 

rescheduled oral arguments in the case for February 22, 2016. 

Filings with the Supreme Court 
The arguments of Kingdomware and its amici—who include 41 Members of Congress

44
—in their 

filings with the Supreme Court generally resemble those made before GAO and the lower courts, 

with some additions. Foremost among these arguments is that VA is generally required to set 

aside contracts for VOSBs whenever the Rule of Two is satisfied because Section 8127(d) uses 

the word shall, and shall is the “language of command, not discretion.”
45

 The force of this 

mandatory language is not diminished, according to Kingdomware and its amici, by Section 

8127(d)’s reference to set-asides being “[f]or purposes of meeting” VA’s goals because this 

language is prefatory, not operative,
46

 and one principle of statutory interpretation is that prefatory 

language “does not limit or expend the scope of the operative clause” of a statute.
47

  

Kingdomware and its amici further note that the text of VA’s 2009 regulations themselves mirror 

Section 8127(d) and that it is only in the preface to these regulations that VA expressed the view 

                                                 
37 Id. at 936-37.  
38 District of Columbia v. Heller, 554 U.S. 570, 578 (2008). See also Hawaii v. Office of Haw. Affairs, 556 U.S. 163, 

175 (2009); Yazoo & Miss. Valley R.R. v. Thomas, 132 U.S. 174, 188 (1889). Prefatory language may be used to 

resolve ambiguities in the statute, but it cannot be used to create doubt or uncertainty. Heller, 554 U.S. at 577-78.  
39 See Kingdomware Techs., Inc. v. United States, No. 14-916, Brief for the United States in Opposition, at 1 (filed S. 

Ct., May 1, 2015).  
40 See Kingdomware, Petition for a Writ of Certiorari, supra note 17.  
41 135 S. Ct. 2857 (2015).  
42 See SCOTUSblog, Kingdomware Technologies, Inc. v. United States, available at http://www.scotusblog.com/case-

files/cases/kingdomware-technologies-inc-v-united-states/. 
43 See generally Kingdomware Techs., Inc. v. United States, No. 14-916, Supplemental Brief for Petitioner (filed S. Ct., 

November 20, 2015) & Supplemental Brief for the United States (filed S. Ct., November 20, 2015).  
44 Kingdomware Techs., Inc. v. United States, No. 14-916, Brief of Members of Congress as Amici Curiae in Support 

of Petitioners, at 1a-2a (filed S. Ct., August 25, 2015). 
45 See, e.g., Petition for a Writ of Certiorari, supra note 17, at 6 (“‘[S]hall is the language of command, not 

discretion.”). 
46 See, e.g., Petition for a Writ of Certiorari, supra note 17, at 6 (asserting that the Federal Circuit erred by treating the 

allegedly prefatory clause in Section 8127(d) as operative); Kingdomware Techs., Inc. v. United States, No. 14-916, 

Brief for Petitioner, at 32-33 (filed S. Ct., August 18, 2015) (similar); Kingdomware Techs., Inc. v. United States, No. 

14-916, Brief for the American Legion as Amicus Curiae Supporting the Petitioner, at 14 (filed S. Ct., March 2, 2015) 

(similar). 
47 Heller, 554 U.S. at 578. See supra note 38 and accompanying text.  
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that purchases through the FSS are exempt from set-asides for small businesses.
48

 These prefatory 

statements are, Kingdomware and its amici argue, either not entitled to deference because the 

statute and VA regulations are unambiguous in requiring set-asides or, alternatively, are entitled to 

limited deference because they appear in the preface to the regulations, not the regulations’ text.
49

  

Kingdomware and its amici also note a principle of statutory interpretation which holds that 

ambiguous statutes involving veterans’ benefits are to be construed in favor of veterans;
50

 the 

statutory history of the 1999, 2003, and 2006 acts;
51

 and the legislative history of the 2006 act
52

—

all of which, they say, support their position. In addition, they note that the Federal Circuit’s view 

that VA is required to set aside contracts only if VA has not met its goals as to contracting with 

VOSBs is “unworkable in practice,” because contracting officers generally do not know whether 

VA has or will meet its goals for a particular year at the time when they award a particular 

contract.
53

  

In contrast, the government’s arguments, particularly in its final filing with the Supreme Court on 

the merits (there were later filings on the mootness question), differ markedly from those made 

before GAO and the lower courts.
54

 The government still takes the view that VA’s interpretation 

of Section 8127(d) is entitled to deference.
55

 However, it maintains that the highest level of 

deference—commonly known as Chevron deference—applies because VA’s view that purchases 

through the FSS are not subject to set-asides for small businesses is set forth in VA’s regulations 

themselves—specifically, through their placement and numbering—and not just in the preface to 

the regulations.
56

 The government further argues that Section 8127(d), by its own terms, applies 

only to the award of new “contracts” and not to the placement of “orders” under existing 

contracts, such as the FSS contracts,
57

 an argument the government seeks to bolster by citing the 

usage of other statutes regarding set-asides for small businesses.
58

 These other statutes have 

                                                 
48 Petition for a Writ of Certiorari, supra note 17, at 15; Brief for Petitioner, supra note 46, at 27; Kingdomware Techs., 

Inc. v. United States, No. 14-916, Brief for the American Legion, supra note 46, at 9. 
49 Brief for Petitioner, supra note 46, at 44-52.  
50 This principle is normally said to apply if the statute is ambiguous. See, e.g., Brown v. Gardner, 513 U.S. 115, 118 

(1994) (“[I]nterpretative doubt is to be resolved in the veteran’s favor.”); King v. St. Vincent’s Hospital, 502 U.S. 215, 

220-21 n.9 (1991) (“Even if the express examples unsettled the significance of subsection (d)’s drafting, however, we 

would ultimately read the provision in King’s favor under the canon that provisions for benefits to members of the 

Armed Services are to be construed in the beneficiaries’ favor.”). However, Kingdomware and its amici invoke the 

principle to argue that, insofar as the “goals” language in Section 8127(d) or the preface to VA’s 2009 regulations may 

be seen to create any doubt, that doubt should be resolved in Kingdomware’s favor. See, e.g., Kingdomware Techs., 

Inc. v. United States, No. 14-916, Brief for the American Legion, supra note 46, at 2.  
51 See, e.g., Brief for Petitioner, supra note 46, at 30; Brief of Members of Congress, supra note 44, at 10; 

Kingdomware Techs., Inc. v. United States, No. 14-916, Brief of the Federal Circuit Bar Association as Amicus Curiae 

in Support of Petitioner, at 5 (filed S. Ct., August 25, 2015). 
52 See, e.g., Brief for Petitioner, supra note 46, at 41-43; Brief of Members of Congress, supra note 44, at 13. 
53 See, e.g., Brief for Petitioner, supra note 46, at 30-31; Kingdomware Techs., Inc. v. United States, No. 14-916, Brief 

of Amici Curiae National Veteran Small Business Coalition et al. in Support of Petitioner, at 6-7 (filed S. Ct. March 2, 

2015). 
54 Kingdomware Techs., Inc. v. United States, No. 14-916, Brief for the United States (filed S. Ct., September 29, 

2015). 
55 Id. at 20 (“The VA has correctly determined that [Section 8127(d)] does not apply to the agency’s placement of 

orders under pre-existing FSS contracts. As a minimum, the VA’s interpretation is reasonable and warrants deference 

under Chevron.... ”). 
56 Id. at 22-23.  
57 Id. at 25, 34.  
58 Id. at 25-26 (“Congress modeled Section 8127 on a string of prior small-business contracting statutes. The natural 

(continued...) 
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generally not been construed to apply to orders under existing contracts unless “orders” are 

expressly mentioned.
59

  

The government also notes that requiring contracts to be set aside for VOSBs whenever the Rule 

of Two is satisfied would render other provisions of Section 8127 superfluous
60

 and create serious 

practical difficulties for VA.
61

 In addition, it cites legislative history materials that it views as 

supportive of its position that Section 8127(d) generally does not require set-asides whenever the 

Rule of Two is satisfied.
62

 It similarly argues that the principle that any ambiguities in statutes 

benefiting veterans are to be construed in the veterans’ favor has no application here, because 

Section 8127(d) is not like the statutes at issue in the cases that articulate this principle.
63

 

Significance of the Supreme Court’s Decision 
The Supreme Court’s decision in Kingdomware could have both legal and practical implications. 

In particular, as a legal matter, it could clarify the application of one or more of the principles of 

statutory interpretation that the parties, their amici, and lower administrative and judicial tribunals 

have invoked in attempting to resolve the question of whether Section 8127(d) precludes VA from 

making purchases through the FSS in situations where a contract could be set aside for VOSBs. 

The Court’s decision could also have practical implications for the manner in which VA conducts 

certain procurements and for VOSBs seeking to do business with VA pursuant to a small business 

set-aside. 

                                                                 

(...continued) 

inference is that, except to the extent that Section 8127 clearly indicates a contrary intent, Congress intended it to 

operate in the same way as the statutes on which it was modeled.”). The government further points to the provisions of 

the Small Business Jobs Act of 2010—which expressly authorizes (but does not require) set-asides of orders under 

multiple-award contracts—to argue that Congress was aware of this distinction between the terms “contract” and 

“order.” Id. at 27-29. It similarly notes that Congress placed Section 8127 in Title 38 of the United States Code 

immediately after two sections dealing specifically with purchases through the FSS, but made no mention of the FSS in 

Section 8127. Id. at 30-31 (“It is unlikely that, after contemplating in two consecutive sections that the VA would use 

the FSS, Congress would sharply restrict the VA’s ability to use the FSS in the very next section—without mentioning 

the FSS at all.”).  
59 But see Delex Sys., Inc., B-400403; 2008 U.S. Comp. Gen. LEXIS 170; 2008 Comp. Gen. Proc. Dec. ¶181 (October 

8, 2008) (finding that orders issued under at least some multiple-award contracts were subject to “mandatory” set-

asides pursuant to Section 19.502-2 of the FAR because Section 19.502-2 applies to “any acquisition over $150,000,” 

and orders constitute acquisitions). GAO’s decision here focused on orders placed under non-FSS contracts, and the 

General Services Administration (GSA) reportedly responded to the Delex decision by stating that GSA did not view it 

as applying to orders placed under FSS contracts. See Memorandum from David A. Drabkin, Senior Procurement 

Executive, to All GSA Contracting Activities, October 28, 2008), quoted in Arnold & Porter LLP, GAO’s Delex 

Decision and GSA’s Response: The Clash of Titans, available at http://www.arnoldporter.com/resources/documents/

CA_GAOsDelexDecision&GSAsResponse_012609.pdf. Moreover, following GAO’s decision in Delex, the FAR was 

amended to state that “contracting officers may, at their discretion,” set aside orders under multiple-award contracts. 

See 48 C.F.R. §19.502-4.  
60 Brief for the United States, supra note 54, at 33. 
61 See, e.g., Brief for the United States, supra note 54, at 40 (“Adding new obstacles to tens of thousands of 

procurements annually would significantly increase the VA’s burden, likely force the VA to hire many more 

contracting officers, and delay the VA’s acquisition of important medical supplies and services.”). 
62 See, e.g., id. at 45; Kingdomware Techs., Inc. v. United States, No. 14-916, Brief for the United States in Opposition, 

at 20 (filed S. Ct., May 1, 2015). 
63 Brief for the United States, supra note 55 at 46-47. See infra notes 74-74 and accompanying text.  
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Clarification of Principles of Statutory Interpretation 

Kingdomware is fundamentally a case about statutory interpretation, with the proceedings below 

and the filings with the Supreme Court invoking numerous principles of statutory interpretation, 

as previously noted. These include principles regarding (1) plain meaning, (2) the words shall and 

may, (3) prefatory material, (4) surplusage, (5) deference to agency interpretations of ambiguous 

statutes, (6) usage of the same word in different parts of the same statute, (7) the presumption that 

Congress “is knowledgeable about existing law,”
64

 and (8) statutory and legislative history.
65

 The 

Supreme Court’s opinion could elaborate upon one or more of these principles.  

One principle that the Court could explicate is that regarding prefatory material, because the 

Federal Circuit relied upon Section 8127(d)’s statement that set-asides are to be used “[f]or 

purposes of meeting” VA’s goals for contracting with VOSBs in finding that Section 8127(d) is 

unambiguous in requiring that VA set aside contracts for VOSBs only “for purposes of meeting 

[its goals]” as to the percentage of VA contract dollars awarded to VOSBs.
66

 Kingdomware and 

its amici argue that this interpretation is incorrect because the “[f]or purposes of” language is 

prefatory and does not serve to alter VA’s obligations as to set-asides for small businesses. In 

support of this view, they cite,
67

 among other things, a classic illustration of this principle recently 

noted by Justice Scalia in his book Reading Law: “[I]f a statute provides that dogs are to be 

muzzled for the purpose of stamping out rabies they must continue to be muzzled so long as the 

statute is in force, even though rabies has been stamped out.”
68

 

Section 8127(d) would seem to resemble this example in both its structure and syntax. However, 

the government, at least in its initial filings with the Court, asserted that the language about 

“goals” in Section 8127(d) is not prefatory but rather operative due to its placement and terms.
69

 

While the government would appear to have abandoned this argument in its final filing with the 

Court on the merits (as opposed to mootness) before oral argument,
70

 the Court could still have 

occasion to clarify the distinction between prefatory and operative language as well as whether 

any statutory language that uses the word purpose is necessarily seen to be prefatory.  

Also, assuming Section 8127(d) were seen to be ambiguous, the Court could have occasion to 

address the application of the principle of statutory interpretation regarding construction in favor 

of veterans. No lower administrative or judicial tribunal in this case based its decision on the 

principle that ambiguous statutes regarding veterans’ benefits are to be construed in favor of 

veterans.
71

 However, Kingdomware and its amici have asserted that the principle should be seen 

                                                 
64 See, e.g., Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 184-85 (1988) (“We generally presume that Congress is 

knowledgeable about existing law pertinent to the legislation it enacts.”); Director, OWCP v. Perini N. River Assocs., 

459 U.S. 297, 319-20 (1983) (similar).  
65 Statutory history, or the history of the prior enactments repealed or amended by the statute under consideration, is 

sometimes distinguished from legislative history, and sources that disapprove of consideration of legislative history 

materials may be open to consideration of statutory history in determining a statute’s meaning. See Antonin Scalia & 

Bryan A. Garner, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 256, 369-90 (2012). 
66 754 F.3d at 933-34. 
67 Kingdomware Techs., Inc. v. United States, No. 14-916, Reply Brief for Petitioner, at 3 (filed S. Ct., May 18, 2015).  
68 READING LAW, supra note 65, at 220 (quoting and discussing W. Nembhard Hibbert, JURISPRUDENCE 95 (1932)).  
69 Kingdomware Techs., Inc. v. United States, No. 14-916, Brief for the United States in Opposition, at 17-19 (filed S. 

Ct., May 1, 2015). 
70 Brief for the United States, supra note 54, at 24 (“The range of options available to VA contracting officers ... does 

not depend on whether the agency is achieving the SDVOB and VOSB contracting goals for the relevant year.”). For 

more on the mootness question, see supra note 43 and accompanying text.  
71 This is, in part, because only one of the three tribunals below viewed Section 8127(d) as ambiguous. See “The Court 

(continued...) 
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to support the view that VA is generally required to set aside contracts for VOSBs whenever the 

Rule of Two is satisfied.
72

 The government, on the other hand, argues that the principle has no 

application here because the statute in question does not involve veterans’ benefits;
73

 or, 

alternatively, because both constructions advanced in the Kingdomware case could be seen to 

benefit veterans in certain ways. For example, in the government’s view, firms that qualify as 

VOSBs for purposes of Section 8127 would benefit from Kingdomware’s proposed interpretation, 

while other veteran-owned businesses and individual veterans receiving medical treatment from 

VA could be seen to benefit from VA’s proposed interpretation.
74

  

Similarly, if the statute were seen as ambiguous, the Court could end up addressing what degree 

of deference, if any, is to be afforded to VA’s view that purchases through the FSS are exempt 

from set-asides for small businesses under Section 8127(d). Both Kingdomware and the 

government, in legal proceedings and Supreme Court filings prior to September 29, 2015, had 

argued that any deference to be afforded to VA’s interpretation of Section 8127(d) should be 

limited because VA advanced its view that purchases through the FSS are not required to be set 

aside for small businesses in the preface to the 2009 regulations rather than through the 

regulations themselves.
75

 As previously noted, under the precedent of Chevron U.S.A., Inc. v. 

Natural Resources Defense Council, agency interpretations are afforded the highest degree of 

deference when they are formal ones, such as those set forth in agency regulations.
76

 Informal 

interpretations, such as those set forth in the preface to agency regulations, are afforded less 

deference.
77

 

However, in a brief filed with the Court on September 29, 2015, the government advanced the 

view that VA’s interpretation should be afforded Chevron deference because it is set forth in the 

regulations themselves—specifically, in their placement and numbering—and not just in their 

preface.
78

 Here, the government notes that the VA FAR supplement (commonly known as the 

VAAR) provides that it is to be read in conjunction with the FAR, and the FAR provides that 

purchases through the FSS under Part 8 of the FAR are not subject to the requirements regarding 

small business set-asides in Part 19 of the FAR. Therefore, it argues that VA’s placement of the 

regulations implementing 8127(d) in Parts 808 and 819 of the VAAR—which parallel and build 

upon Parts 8 and 19 of the FAR—can be seen to embody its view that Section 8127(d) does not 

apply to purchases through the FSS, even though VA does not expressly state this in words in its 

regulations. If the government’s argument here were to be adopted by the Court, it could have 

wide application in the procurement context, where agency FAR supplements routinely parallel 

the FAR’s structure and numbering.  

                                                                 

(...continued) 

of Federal Claims Decision.” The other two viewed Section 8127(d) as unambiguous, although they differed in their 

views of what Section 8127(d) unambiguously requires. See “The GAO Decision” and The Federal Circuit Decision.” 
72 See supra note 50 and accompanying text.  
73 Brief for the United States, supra note 54, at 46-47.  
74 Id.  
75 See supra notes 20 and 28-30 and accompanying text.  
76 See supra note number 56 and accompanying text.  
77 See supra note number 29 and accompanying text.  
78 Brief for the United States, supra note 54, at 47-52.  
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Practical Implications for VA and VOSBs 

The Supreme Court’s decision in Kingdomware could also affect how VA conducts certain 

procurements as well as the opportunities for VOSBs to contract with VA. The exact nature of 

these effects will ultimately depend on the Court’s ruling and VA’s response thereto, neither of 

which can be predicted. However, this section offers some preliminary observations about VA’s 

procurement processes and its procurement spending, including through the FSS.  

VA’s Procurement Processes 

A finding that Section 8127(d) requires VA to consider and use, where appropriate, a set-aside for 

VOSBs, instead of making purchases through the FSS, would mean that VA, as an initial matter, 

must determine whether there is a reasonable expectation that the Rule of Two could be satisfied 

for each of its proposed procurements. Generally, VA would need to conduct market research to 

be able to make this determination. VA’s acquisition workforce
79

 may already conduct market 

research for each of its procurements, but given VA’s historic interpretation of Section 8217(d), 

agency personnel may not have been seeking to identify VOSBs in particular prior to making 

purchases through the FSS. For this reason and the reasons discussed below, it seems likely that 

using a small business set-aside with purchases of a type formerly made through the FSS would 

require some additional work by VA personnel, particularly in conducting market research and, 

potentially, in processing applications from vendors seeking to be certified by VA as VOSBs. 

Although not directly relevant to the litigation in Kingdomware, Section 8127 also provides that a 

“small business concern may be awarded a contract under this section only if the small business 

concern and the veteran owner of the small business concern are listed in the database of veteran-

owned businesses maintained by” VA.
80

 

Market research—a key component of an agency’s acquisition planning process
81

—may serve a 

variety of specific purposes, though the overarching goal is to collect and analyze “information 

about capabilities within the market to satisfy agency needs.”
82

 In this instance, the purpose 

would be to gauge the likelihood that offers could be expected from at least two VOSBs. Market 

research techniques listed in the FAR include the following: 

                                                 
79 The definition of “acquisition workforce” for civilian agencies includes positions in the contracting series (GS-1102) 

or the purchasing series (GS-1105), contracting officers “with authority to obligate funds” above a certain threshold, 

program managers and project managers, contracting officer’s representatives, and positions identified by an agency’s 

Chief Acquisition Officer (CAO). David Safavian, Administrator, Office of Fed. Procurement Pol’y, U.S. Office of 

Mgmt. & Budget, Developing and Managing the Acquisition Workforce, Policy Letter 05-01, April 15, 2005, available 

at https://www.whitehouse.gov/omb/procurement_policy_letter_05-01/. 
80 38 U.S.C. §8127(e). Here, the requirements for set-asides and sole-source awards for SDVOSBs and VOSBs under 

the authority of Section 8127 differ from those for set-asides and sole-source awards for SDVOSBs (VOSBs are 

ineligible) under the Small Business Act. Under the Small Business Act, firms may self-certify as to their eligibility. 

See, e.g., 13 C.F.R. §125.30(a) (“In order to be identified as a [SDVOSB] in the System for Award Management 

(SAM) database (or any successor thereto), a concern must certify its [SDVOSB] status in connection with specific 

eligibility requirements at least annually.”).  
81 Acquisition planning is the “process by which the efforts of all personnel responsible for an acquisition are 

coordinated and integrated through a comprehensive plan for fulfilling the agency need in a timely manner and at a 

reasonable cost. Acquisition planning includes developing the overall strategy for managing the acquisition.” Ralph C. 

Nash, Jr., Steve L. Schooner, Karen R. O’Brien-DeBakey, and Vernon J. Edwards, GOVERNMENT CONTRACTS 

REFERENCE BOOK: A COMPREHENSIVE GUIDE TO THE LANGUAGE OF PROCUREMENT 9 (3d ed. 2007). An acquisition plan 

“address[es] all technical, business, management, and other significant considerations that will control an acquisition. It 

summarizes acquisition planning deliberations and must identify milestones for decisions in the acquisition process.” 

Id. (internal capitalization omitted). 
82 48 C.F.R. §2.101(b). 
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 Contacting “knowledgeable individuals in Government and industry regarding 

market capabilities to meet requirements.”  

 Reviewing “the results of recent market research undertaken to meet similar or 

identical requirements.” 

 Publishing “formal requests for information in appropriate technical or scientific 

journals or business publications.” 

 Querying “the Governmentwide database of contracts and other procurement 

instruments intended for use by multiple agencies at 

https://www.contractdirectory.gov/contractdicrectory and other Government and 

commercial databases that provide information relevant to agency acquisitions.” 

 Participating “in interactive, on-line communication among industry, acquisition 

personnel, and customers.” 

 Obtaining “source lists of similar items from other contracting activities or 

agencies, trade association or other sources.” 

 Reviewing “catalogs and other generally available product literature published by 

manufacturers, distributors, and dealers or available on-line.” 

 Conducting “interchange meetings or [holding] presolicitation conferences to 

involve potential offerors early in the acquisition process.”
83

 

Examples of specific resources for market research include the Federal Procurement Data 

System-Next Generation (FPDS-NG or FPDS),
84

 Federal Business Opportunities (FedBizOpps) 

website,
85

 the General Service Administration’s (GSA’s) FSS website,
86

 VA’s Office of Small and 

Disadvantaged Business Utilization (OSDBU),
87

 Procurement Technical Assistance Centers 

(PTACs),
88

 trade associations, associations that represent VOSBs, industry events, government-

sponsored industry days, and the Vendor Information Pages (VIP) VetBiz database of certified 

VOSBs maintained by VA.
89

 

In the section on market research, the VAAR focuses exclusively on its VIP database. The 

regulation requires staff to use the VIP database, in addition to other information, and “to record 

VIP queries in the solicitation file by printing the results of the search(es) along with [the] 

specific query used to generate the search(es).”
90

 

If it becomes necessary for VA staff to conduct market research to determine whether offers are 

reasonably to be expected from at least two VOSBs (at least two SDVOSBs, in the case of 

contracts set-aside for SDVOSBs) in procurements of the type formerly made through the FSS, 

several factors might come into play. Examples of these factors, which might affect the VA’s 

workload associated with conducting market research, include the following: 

                                                 
83 48 C.F.R. §10.002(b)(2). 
84 This website is available at https://www.fpds.gov/fpdsng_cms/index.php/en/. 
85 This website is available at https://www.fbo.gov/. 
86 See http://www.gsa.gov/portal/content/197989. 
87 See http://www.va.gov/osdbu/. 
88 See Ass’n of Procurement Tech. Centers, at http://www.aptac-us.org/. 
89 This website is available at https://www.vip.vetbiz.gov/. 
90 48 C.F.R. §§810.001-810.002. 
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 VA maintains a database of VOSBs the agency has certified.
91

 As of February 3, 

2016, the database contained 1,971 VOSBs. The certified VOSBs may be a 

subset of a larger pool containing VOSBs that are not certified.
92

 Canvassing 

only those businesses that appear in VA’s database could save time when 

conducting procurements, while expanding the market research effort to include 

non-certified VOSBs might increase the likelihood of satisfying the Rule of Two. 

However, in order to be eligible for set-asides under Section 8127(d), VOSBs and 

SDVOSBs are required by statute to be certified by VA.
93

 As discussed below, 

more firms might seek such certification if VA were required to set aside for 

small businesses procurements of the type formerly made through the FSS.
94

  

 If VA were required to use contracts set aside for VOSBs, instead of purchases 

through the FSS, the resulting change in practice might provide an incentive to 

non-certified VOSBs to seek certification. The addition of newly certified 

VOSBs would increase the size of the pool of certified VOSBs.
95

  

 The FSS includes schedules established and maintained by GSA in addition to 

those established and maintained by VA. GSA has 37 schedules that provide 

goods and services in a variety of categories, including office solutions, furniture 

and furnishings, IT solutions and electronics, and recreation and apparel.
96

 A 

requirement to set aside contracts for VOSBs, instead of making purchases 

through the FSS, would affect not only its purchases from its own schedules but 

also its purchases from GSA-administered schedules. It would not affect other 

agencies’ purchases from the VA- or GSA-administered schedules, though, 

because such purchases are not made under the authority of Section 8127. 

If the agency’s workload related to conducting market research were to increase significantly, a 

related issue is whether VA’s acquisition workforce has the capability to perform this work and to 

do so in a timely and thorough fashion. Excerpts from several reports suggest that acquisition 

workforce staffing may be inadequate. Generally, the executive branch as a whole has 

experienced a shortage of acquisition professionals. GAO reported, in 2013, that agencies were 

experiencing a shortage of trained acquisition personnel, adding that insufficient staffing “hinders 

agencies from managing and overseeing acquisition programs and contracts that have become 

more expensive and increasingly complex.”
97

 GAO, as well as VA’s Office of Inspector General 

(OIG), has found evidence of this problem within the department. During a study on VA and 

contract monitoring, GAO found that contracting officer representatives (CORs) experienced 

                                                 
91 38 U.S.C. §8127(e) (“A small business concern may be awarded a contract under this section only if the small 

business concern and the veteran owner of the small business concern are listed in the database of veteran-owned 

businesses maintained by the Secretary.”) The database is available at https://www.vip.vetbiz.gov/. 
92 As of January 7, 2016, 23,630 veteran-owned businesses had active registrations in SAM. SAM does not distinguish 

between VOSBs and other-than-small veteran-owned businesses. Generally, a prospective contractor is to be registered 

in SAM prior to contract award. 48 C.F.R. §4.1102.  
93 See 38 U.S.C. §8127(e). 
94 See infra notes 100-102 and accompanying text.  
95 Certification is not automatic or guaranteed, however, which means that not all VOSBs seeking certification will 

necessarily be successful. 
96 Gen. Servs. Admin., GSAeLibrary, available at http://www.gsaelibrary.gsa.gov/ElibMain/home.do.  
97 Gov’t Accountability Office, Acquisition Workforce: Federal Agencies Obtain Training to Meet Requirements, But 

Have Limited Insight into Costs and Benefits of Training, GAO-13-231, at 1 (March 2013), available at 

http://www.gao.gov/assets/660/653437.pdf. 
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heavy workloads and had not been adequately trained to perform contract monitoring.
98

 VA’s 

inspector general reported in 2011 that the Veterans Integrated Service Network (VISN) had 

2,428 authorized positions for performing contracting functions but only 1,753 employees, which 

means 28% of the positions were vacant at the time of the study.
99

 Although this information is 

not conclusive, it raises questions regarding whether VA’s acquisition workforce has the capacity 

to handle a potentially significant increase in workload. 

Another possible implication for VA, which was raised above, is that a requirement for it to make 

certain purchases through contracts set aside for VOSBs, instead of the FSS, might provide an 

incentive for non-certified VOSBs to seek certification. An increase in the number of first-time 

applicants for certification would lead to a corresponding increase in the agency’s verification 

workload. Determining whether a VOSB is eligible for verification is a rigorous, potentially time-

consuming process. It involves confirming that the veteran owner  

 has “direct, unconditional ownership of at least 51 percent of the company ... and 

... full decision making authority”; 

 “manages the company on both [a] strategic policy and day-to-day basis”; 

 “holds the highest officer position” and is the highest compensated employee; 

and 

 “has the managerial experience of the extent and complexity needed to manage 

the company.”
100

 

Examination of a business’s application generally involves confirming that the information 

submitted is accurate and complete, using federal government databases to verify that the 

company is registered in the System for Award Management (SAM) and is in good standing with 

the federal government, and reviewing all of the documents submitted with the application. The 

list of documents that may accompany an application includes “[f]inancial statements; Federal 

personal and business tax returns; personal history statements; and Request for Copy or 

Transcript of Tax Form (IRS Form 4506) for up to 3 years.”
101

 If applicable, agency personnel 

may also review “Articles of Incorporation/Organization; corporate by-laws or operating 

agreements; organizational, annual and board/member meeting records; stock ledgers and 

certifications; State-issued Certificates of Good Standing; contract, lease and loan agreements; 

payroll records; bank account signature cards; and licenses.”
102

 

VA’s Procurement Spending and FSS 

In FY2015, VA accounted for $19.9 billion of the executive branch’s procurement spending, 

which placed it among the top five agencies in terms of the magnitude of agencies’ procurement 

                                                 
98 Gov’t Accountability Office, VA Health Care: Additional Guidance, Training, and Oversight Needed to Improve 

Clinical Contract Monitoring, GAO-14-54, at 22, 26 (October 2013), available at http://www.gao.gov/assets/660/

658685.pdf. 
99 Dep’t of Veterans Affairs, Office of Inspector Gen., Veterans Health Administration: Audit of Veterans Integrated 

Service Network Contracts, 10-01767-27, at 21 (December 1, 2011), available at http://www.va.gov/oig/pubs/VAOIG-

10-01767-27.pdf.  
100 Dep’t of Veterans Affairs, Office of Small & Disadvantaged Bus. Utilization, Center for Verification and 

Evaluation, Veterans First Verification Program: Initial Application Guide, at 3 (undated), available at 

http://www.va.gov/osdbu/docs/vetsFirstApplicationGuideCMP071615.pdf. For additional information regarding the 

verification guidelines, see Part 74 of Title 38 of the Code of Federal Regulations. 
101 38 C.F.R. §74.20. 
102 Id. 
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spending.
103

 Small businesses received approximately one-third ($6.3 billion) of the total; other-

than-small businesses received the remainder ($13.6 billion).
104

  

Approximately $3.4 billion of the $19.9 billion was spent on purchases through the FSS.
105

 

Among the variety of procurement methods available to VA are its own FSS contracts and GSA’s 

FSS contracts. Other executive branch agencies may, and do, use these FSS contracts to meet 

their needs for a variety of supplies, equipment, and services.
106

 However, Table 1 displays 

procurement data only for VA’s FSS spending in FY2014 and FY2015.  

Table 1. VA Procurement Spending 

Federal Supply Schedules (FSS) 

Fiscal Year VA FSS GSA FSS Total Spending 

2014 $1.8 billion $2.1 billion $3.9 billion 

2015 $1.8 billion $1.6 billion $3.4 billion 

Sources: U.S. General Service Administration, Office of Congressional and Intergovernmental Affairs, email, 

December 1, 2015. 

Note: The dollar amounts in this table have been rounded. 

Some of the purchases through the FSS reflected in Table 1 are made from VOSBs, although 

generally not as a result of a contract that was set aside for VOSBs. Instead, in some cases, 

VOSBs are among the vendors awarded an FSS contract, along with other types of small 

businesses (e.g., women-owned) and other-than-small firms. 

Not all VOSBs have FSS contracts, however, and only vendors having FSS contracts are eligible 

for orders placed under them. Thus, if Section 8127(d) were construed as requiring VA to set 

aside contracts for VOSBs, instead of making purchases through the FSS, it could result in 

shifting certain purchases (1) from other-than-small businesses and small businesses that are not 

VOSBs to VOSBs, or (2) from VOSBs that hold FSS contracts to those that do not.
107

 Only in the 

                                                 
103 The top five executive branch agencies with regard to procurement spending in FY2015, in descending order, were 

the Department of Defense ($272.4 billion), Department of Energy ($25.2 billion), Department of Health and Human 

Services ($21.6 billion), Department of Veterans Affairs ($19.9 billion), and National Aeronautics and Space 

Administration ($16.6 billion). The total amount spent on procurement by executive branch agencies in FY2015 was 

$436.7 billion. See USASpending.gov, available at https://www.usaspending.gov. 
104 FPDS-NG, available at https://www.fpds.gov. The dollar amounts have been rounded. Note that some small 

businesses and their advocates have alleged that certain firms which are counted as small in FPDS do not, in fact, 

qualify as such. See, e.g., Josh Hicks, Report: Federal Agencies Exaggerated Success with Small-Business Contracting 

Goals, WASH. POST, September 25, 2014, available at https://www.washingtonpost.com/news/federal-eye/wp/2014/09/

25/report-agencies-exaggerated-success-with-small-business-contracting-goals/ (reporting on a Small Business 

Administration inspector general report which identified “$400 million worth of contracts that agencies gave to 

ineligible firms but still counted toward their targets”).  
105 It is also important to note that, subsequent to the filing of the Kingdomware legislation, VA apparently adopted a 

policy of requiring that certain purchases be made through the FSS as part of a strategic sourcing initiative. See 

generally ClayGroup, LLC v. United States, 123 Fed. Cl. 66, 69 (2015).  
106 The VA’s FSS program “supports the healthcare acquisition needs of the VA and other government agencies” by 

managing “[nine] multiple award Schedule programs for medical equipment, supply, pharmaceutical, and service 

contracts.” VA’s FSS includes almost 1,900 contracts and has approximately $11 billion in annual sales. Dep’t of 

Veterans Affairs, VA Federal Supply Schedule Service, available at https://www.usaspending.gov/Pages/Default.aspx.  
107 Since 2011, agencies have had express statutory authority to set aside part or parts of an FSS contract for small 

businesses, or to set aside orders under FSS contracts. See 15 U.S.C. §644(r). However, it is unclear whether such set 

asides would be seen to fulfill any requirement that Section 8127(d) might be seen to impose as to set-asides for 

VOSBs, since Section 8127(d) refers to the “award” of “contracts,” and the placement of orders under an existing 

(continued...) 
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first set of circumstances would the extent of VA’s contracting with VOSBs change. In the second 

set of circumstances, all that would change is which VOSBs perform particular work for VA.  

VA’s Goals for Contracting with VOSBs and SDVOSBs 

As noted above, the purpose of Section 8127 is to increase the opportunities for VOSBs and 

SDVOSBs to contract with VA. Among the means for achieving this goal specified in Section 

8127 are having VA establish annual goals for the percentage of contract dollars awarded to 

VOSBs and SDVOSBs
108

 and requiring or authorizing VA to use specific procedures in making 

awards to such businesses.
109

 The prime contracting goals for the VA for FY2014 and FY2015 

were the same—12.0% for VOSBs and 10.0% for SDVOSBs
110

—and VA exceeded the goals in 

both years.
111

 Any increase in the amount of VA contract dollars spent with VOSBs and 

SDVOSBs, as previously discussed, would be reflected in VA’s performance as to these goals 

(i.e., VA would report an increase in the percentage of VA contract dollars awarded to VOSBs and 

SDVOSBs).  

 

                                                                 

(...continued) 

contract could be distinguished from the award of a contract. See Brief for the United States, supra note 54, at 25, 34 

(distinguishing between the award of a contract and the placement of orders). See also Kingdomware Techs., Inc. v. 

United States, No. 14-916, Supplemental Brief for the United States, at 12 (filed S. Ct., November 20, 2015) 

(“Petitioner argues that, if the VA [reasonably expects offers from at least two small businesses and the award can be 

made at a fair market price], the VA cannot lawfully place an order under a pre-existing contract, but must instead 

award a wholly new contract on the open market, on the basis of competition restricted to SDVOSBs).” Note also that 

Kingdomware would not have been eligible for orders under the FSS contract that VA used in making the challenged 

award in this case and, as such, would likely be found not to have standing to challenge any alleged failure by the VA 

to set aside orders under a FSS contract for VOSBs. See id. at 12. To demonstrate standing, plaintiffs must generally 

show that (1) they have suffered an “injury in fact” that is (a) concrete and particularized and (b) actual or imminent; 

(2) the injury is fairly traceable to the challenged action of the defendant; and (3) the injury is likely to be redressed by 

a favorable decision. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 
108 These goals are separate and apart from those provided for in the Small Business Act, which requires the Executive 

to establish “Governmentwide goals” for the percentage of federal procurement dollars awarded to small businesses 

each year that meet or exceed the following: 

• 23% of the total value of all prime contract awards, for small businesses of any type;  

• 5% of the total value of all prime contract and subcontract awards, for each of the categories of small 

disadvantaged businesses and women-owned small businesses; and  

• 3% of the total value of all prime contract and subcontract awards, for each of the categories of SDVOSBs 

and HUBZone small businesses.  

See 15 U.S.C. §644(g)(1)(A). The Executive must also establish agency-specific goals as to these categories of small 

businesses. See 15 U.S.C. §644(g)(1)(A). The Small Business Administration tracks agencies’ performance as to these 

goals on government-wide and agency specific score cards. See https://www.sba.gov/content/small-business-

procurement-scorecards-0.  
109 These procedures, which include setting aside contracts when the Rule of Two is satisfied, are set forth in 

Subsections 8127(b), (c), and (d) of Title 38 of the U.S. Code. 
110 Dep’t of Veterans Affairs, Office of Small & Disadvantaged Bus. Utilization, VA Small Business Program Goals, 

available at http://www.va.gov/OSDBU/library/socioeconomic_procurement_goals.asp. 
111 See https://www.sba.gov/content/small-business-procurement-scorecards-0. But see supra note 104 (discussing 

reports that agencies count spending with firms that are not, in fact, small businesses in reporting their performance as 

to their small business contracting goals).  
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