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Summary

The ability of persons with disabilities to live independently in affordable,
accessible housing became a prominent issue starting in 1999 as the result of a
Supreme Court decision, Olmstead v. L.C. The court held that institutionalization of
persons with mental disabilities in lieu of community-based care may constitute
discrimination. Shortly after the Olmstead decision, on February 1, 2001, the
President announced the New Freedom Initiative, an effort through multiple federal
agencies to ensure full participation in society of persons with disabilities. Part of
the New Freedom Initiative was Executive Order 13217, which implemented the
Olmstead decision by ensuring (among other things) that al peoplewith disabilities,
not just those with mental illness, benefit from community-based treatment.

In order to ensure that persons with disabilities may live in community settings
rather than in ingtitutions, affordable and accessible housing is necessary. The
Department of Housing and Urban Development (HUD) operates a number of
programs that provide housing for persons with disabilities in various ways. The
Section 811 Supportive Housing for Persons with Disabilities program provides
capital grants and project rental assistance to nonprofit developers of housing
targeted specifically to persons with disabilities. Prior to creation of Section 811,
persons with disabilities lived together with elderly residents (defined by HUD as
householdswith one or more adultsage 62 or older) in devel opmentsfunded through
the Section 202 Supportive Housing for the Elderly program. The project-based
Section 8 and Public Housing programs give project ownersthe option of dedicating
facilitiesto elderly residents, residentswith disabilities, or both popul ationstogether.
Both the Section 811 and Section 8 programs set aside housing vouchersfor persons
with disabilities. And two HUD block grant programs — HOME and the
Community Development Block Grant — may be used by states and communities
to construct or rehabilitate housing for persons with disabilities.

In addition to these HUD programs, the Low Income Housing Tax Credit
(LIHTC), administered by the Internal Revenue Service, may be used by states to
target housing to special needs popul ations, including personswith disabilities. The
LIHTC may be used in conjunction with HUD grants, including capital grants
through the Section 811 program. The Housing and Economic Recovery Act of 2008
(P.L. 110-289) madeit possiblefor developers of Section 811 housing to qualify for
a higher tax credit rate, which could potentially make these mixed financing
devel opments more feasible.

In the 110" Congress, the Frank Melville Supportive Housing Investment Act
(H.R. 5772), a bill that would make changes to the Section 811 program, was
approved by the House on September 17, 2008. Among its changes, the bill would
turn over funding of Section 811 vouchersto the Section 8 program and would create
ademonstration program for Section 811 rental assistance to be used in conjunction
with other funding streams, including the LIHTC and HOME program. A version
of the bill was also introduced in the Senate (S. 3593). This report will be updated
as events warrant.
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Section 811 and Other HUD Housing
Programs for Persons with Disabilities

Introduction

Personswith physical disabilities, developmental disabilities, or mental illnesses
frequently face difficulty in finding suitable housing, together with supportive
services (often referred to as person-directed or consumer-directed services), in
which they can live as active members of their community. For those individuals
with physical disabilities, it may be difficult to find rental units that are accessible,
and some prospective residents with disabilities may face discrimination in their
search for housing.* Zoning laws may also prevent the construction of homeswhere
persons with disabilitieslivetogether.? In addition, the affordability of housing and
servicesmay beanissue. Individuaswith disabilities may havelow incomes dueto
the inability to work, the need for additional education and training to find suitable
employment, or employer discrimination.® Insufficient income can put the costs of
in-home care and supportive services out of reach, and services are not always
availablein all statesthrough programs such asMedicareand Medicaid.* Asaresult
of these limitations, among other causes, persons with disabilities may be
ingtitutionalized in nursing homes, psychiatric hospitals, or similar facilities rather
than living independently.> Those individuals not in such facilities may still livein
group homes or small multifamily housing devel opments dedicated to personswith
disabilitiesinstead of on their own.®

! See, for example, Margery Austin Turner, CarlaHerbig, Deborah Kaye, Julie Fenderson,
and Diane Levy, Discrimination Against Personswith Disabilities: Barriersat Every Sep,
U.S. Department of Housing and Urban Development, May 2005, pp. 2-4, available at
[http://www.huduser.org/Publications/pdf/DDS_Barriers.pdf].

2ClaudiaCenter et al., “The Garrett History Brief,” Journal of Disability Policy Sudies 12,
no. 2 (2001): 72-73 (hereafter “The Garrett History Brief”).

3 See, for example, O’ Day, Bonnie, and Marcie Goldstein. “ Advocacy Issues and Strategies
for the 21st Century: Key Informant Interviews.” Journal of Disability Policy Studies 15,
no. 4 (January 1, 2005): 244.

* Laurie E. Powers, Jo-Ann Sowers, and George H. S. Singer, “A Cross-Disability Analysis
of Person-Directed, Long-Term Services,” Journal of Disability Policy Studies 17, no. 2
(January 1, 2006): 72.

®> The Garrett History Brief, pp. 71-72.

® See, for example, Ann O'Hara, “HR 5772 — The Frank Melville Supportive Housing
Investment Act of 2008 — Promotes Community Integration for People with Disabilities,”
Opening Doors, aPublication of the Technical Assistance Collaborativeandthe Consortium
for Citizens with Disabilities Housing Task Force, May 2008, available at

(continued...)
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However, national recognition of the need for appropriate housing for persons
with disabilities gained support after the 1999 Supreme Court decision in the case of
Olmstead v. L.C. In that case, two women who had spent years in a psychiatric
hospital argued that their institutionalization constituted discrimination under the
Americans with Disabilities Act. The Supreme Court agreed, finding that “[s|tates
are required to provide community-based treatment for persons with mental
disabilities when the State’ s treatment professional s determine that such placement
isappropriate, and the placement can be reasonably accommodated...”” Shortly after
the ruling in Olmstead, on February 1, 2001, President Bush announced the “New
Freedom Initiative,” an effort through multiplefederal agencies, in cooperation with
the states, to ensure full participation in society of persons with disabilities. Part of
the New Freedom Initiative was an Executive Order implementing the Olmstead
decision to ensure that all people with disabilities, not just those with mental
illnesses, benefit from community-based treatment.® However, for many states and
communities, it may be difficult to achieve the goal of treatment in a community
environment without the availability of accessible and affordable housing.®

The federal government makes available funds to finance subsidized rental
housing for persons with disabilities primarily through the Department of Housing
and Urban Development (HUD). The Section 811 Supportive Housing for Persons
with Disabilities programisthe only federal program that funds supportive housing
exclusively for persons with disabilities. However, the Section 811 program is not
the only source of fundsto provide housing units for personswith disabilities. Over
the years, a number of other HUD programs have been used to fund housing units
dedicated to persons with disabilities, and many of those units are still in service.
Theseprogramsincludethe Section 202 Supportive Housing for the Elderly program,
Public Housing, the project-based Section 8 rental assistance program, and the
Section 8 voucher program. In recent years, federal block grant programs — the
Community Development Block Grant and HOME Investment Partnershipsprogram
— have been asource of funds used by states and local communitiesto develop and
rehabilitate housing for personswith disabilities. Another sourceof fundsisthelLow
Income Housing Tax Credit, administered by the Internal Revenue Service, through
which state governments have the discretion to prioritize housing for persons with
disabilities.

Thisreport describes how federal funds are used to devel op housing designated
for personswith disabilities. It also discusses current issues surrounding housing for
persons with disabilities, including mixed financing arrangements, worst case

& (...continued)
[http://www .tacinc.org/Docs/HH/OpeningDoors/ODIssue31. pdf].

"Olmstead v. L.C., 527 U.S. 581, 607 (1999).

8 Executive Order 13217, “ Community-Based Alternativesfor Individual swith Disabilities,”
Federal Register, vol. 66, no. 120, June 21, 2001, p. 33155.

® See, for example, LindaV elgouse and Mol ly Dworken, Olmstead Update, Presentation for
the American Association of Homes and Services for the Aging Annual Meeting, October
2002.
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housing needs, persons with disabilities who are homeless, and legislation in the
110" Congress.

Housing for Persons with Disabilities
and the Fair Housing Act

Thisreport discussesfederal programsthat provide fundsto devel op affordable
rental housing units specifically for persons with disabilities. Individuals with
disabilitiesmay also live in housing that has not been specifically designed for their
needs, however. The Fair Housing Act (FHA), enacted as part of the Civil Rights
Act of 1968, contains provisions that are meant to ensure that persons with
disabilities may obtain accessible rental housing even in facilities not specifically
designed for them.

The FHA was created to prevent discrimination in the provision of housing
based on “race, color, religion, and national origin.”*® In 1988, the Fair Housing
AmendmentsAct (P.L. 100-430) amended the FHA to prevent discrimination based
on “handicap.” The Fair Housing Act definesa“handicap” as (1) having a physical
or mental impairment that substantially limits one or more mgjor life activities, (2)
having a record of such impairment, or (3) being percelved as having such
impairment.™* In addition to prohibiting discrimination against persons based on
handicap, the FHA imposes affirmative duties on housing providers.

Under the Fair Housing Amendments Act of 1988, if alandlord failsto follow
certain requirements to make housing accessible to persons with disabilities, it is
considered discrimination. In the area of new construction, beginning 30 months
after implementation of P.L. 100-430 (in 1988), it became unlawful for multifamily
housing developers to design and construct housing of four or more units that fails
to: (1) have common areas that are accessible and useable by persons with
disabilities, (2) have doors wide enough to accommodate wheelchairs, and (3)
include unitswith accessibleroutesthrough the unit; bathroomsand kitchensthat are
wheelchair accessible; electrical outlets, light switches and thermostats that are
accessible; bathrooms with reinforcements where grab bars may be installed; and
kitchens and baths that may be maneuvered through with a wheelchair.*

For unitsinolder facilities, or in unitsnot covered by the FHA, the Fair Housing
Amendments Act recognized that modifications to units may be necessary to make
them accessible to persons with disabilities. Under the law, it is discriminatory for
landlords to refuse to allow tenants to make physical changes to the premises —
referred to as “ reasonable modifications” — where changes are necessary to afford

1 The Fair Housing Act is codified at Title 42, Chapter 45 of the United States Code. See
sections 3601-3619. For moreinformation about the Fair Housing Act, see CRS Report 95-
710, The Fair Housing Act: A Legal Overview, by David H. Carpenter.

142 U.S.C. §3602(h).
2 42 U.S.C. §3604(f)(3)(C).
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tenants full enjoyment of the premises.® In addition, the law gives tenants the right
to ask their landlords for “reasonable accommodations’ in the rules, policies,
practices, or services that ordinarily apply to tenants living in rental property. Itis
considered discrimination under the FHA for a landlord to refuse to make a
reasonable accommodation where it is necessary to give residents with disabilities
an equal opportunity to use and enjoy their dwelling unit* Reasonable
maodifications and reasonable accommodations are described bel ow.

Reasonable Modifications. Whilethe FHA may requirelandlordsto permit
tenants to make reasonable modifications to the rental premises, the statute neither
defines the term “reasonable modification,” nor the circumstances under which
modifications might be required to ensure a tenant’s enjoyment of the premises.
However, HUD and the Department of Justice (DOJ) have published joint guidance
describing reasonable modifications.™® They may include changes to arental unit
such as widening doorways, installing aramp or grab bars, or lowering cabinets.*
The HUD/DOJ guidance requires that there be an identifiabl e relationship between
the tenant’ s disability and the modification; if thereis not, alandlord may refuse to
alow thealteration.” Landlordsare not required to pay for modifications, and, if the
modifications would prevent a future tenant’s enjoyment of the premises, the
landlord may require tenantsto restorethe unit to itsoriginal state when moving out.
In order to ensure that this occurs, a landlord may require tenants to deposit funds
into an escrow account to pay for restoration.’® However, landlords cannot require
tenants to pay a higher security deposit because of modifications to the property.

Whilenofederal program existsspecifically to help tenantswith disabilitiespay
for home modifications, funding may be available at the state or local level. For
example, some states make funds avail abl e through their Medicaid waiver programs
to allow persons with disabilities to make modifications.” States may also set up
grant or loan programs using state, local, or federal funds to assist with home
modifications. Sources of federal funds that could be used for this purpose include
the HOME Investment Partnerships block grant and the Community Devel opment
Block Grant (these programs are described later in this report).

1342 U.S.C. 83604(f)(3)(A).
1442 U.S.C. §83604(f)(3)(B).
1> Examples of reasonable modifications are also in regulation. See 24 C.F.R. §100.203.

16 See Reasonable Modifications Under the Fair Housing Act, Joint Statement of The
Department of Housing and Urban Development and the Department of Justice, March 5,
2008, p. 4, avalable at [http://www.hud.gov/offices/fheo/disabilities/reasonable
modifications_mar08.pdf].

7 [pid., p. 3.
18 24 CFR §100.203(a).

¥ Terry Moore and Beth O’ Connell, Compendium of Home Modification and Assistive
Technology Policy and Practice Across the Sates, Abt Associates, prepared for the U.S.
Department of Health and Human Services, October 27, 2006, available at
[http://www.hcbs.org/files/138/6854/assistive_tech_final_report.pdf].
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Reasonable Accommodations. Inaddition to permitting tenantsto make
reasonable modificationsto their units under the FHA, landlords may be required to
make “ reasonable accommodations’ to ensure that tenants with disabilities may use
and enjoy their dwelling. Reasonable accommodations may involve atering or
making an exception to rules, policies, practices, or services that would otherwise
apply to tenants, but when applied to an individual with a disability may prevent
them from maintaining their tenancy or fully enjoying use of the facility.”® Aswith
reasonable modifications, there must be arel ationship between the disability and the
reguested accommodation. However, unlike reasonable modifications, atenant may
reguest an accommaodation that will involve acost to the housing provider, athough
the requested accommodation cannot pose an undue financial or administrative
burden, and cannot fundamentally alter the provider’ s operations.* If the requested
accommodation is reasonabl e, tenants cannot be charged an extrafee or be required
to make adeposit into an escrow account. Examples of reasonabl e accommodations
include changing the manner of rental payment for atenant with amental illness so
that he or she need not leave the apartment or allowing assistance animals in a
building that does not otherwise allow pets.

Section 811 Supportive Housing for Persons
with Disabilities Program

The Section 811 Supportive Housing for Persons with Disabilities program is
administered by HUD and funds permanent supportive housing for very low-income
persons with disabilities (those with household income at or below 50% of area
median income). The program primarily provides capital grants and project rental
assistance to nonprofit housing developers. Section 811 capital grants can be used
for construction, rehabilitation, or acquisition of buildingsto be used as housing for
personswith disabilities.?? Nonprofit devel opers need not repay the capital grants as
long as the housing is available and affordable for at least 40 years to very low-
income persons with disabilities. The Section 811 program also distributes tenant-
based vouchers — sometimes referred to as “ mainstream vouchers” — that can be
used by eligible tenants to rent housing in the private market.

Evolution of the Section 811 Program

The Section 811 Supportive Housing for Personswith Disabilitiesprogram was
created as part of the Cranston-Gonzal ez Affordable Housing Act of 1990 (P.L. 101-
625). Until enactment of Cranston-Gonzalez, HUD had funded housing units for
personswith disabilitieslargely through the Section 202 Supportive Housing for the
Elderly program, created in 1959. Over the years, the individuals with disabilities
who were eligible for Section 202 housing expanded from persons with physical

% See Reasonable Accommodations Under the Fair Housing Act, Joint Statement of the
Department of Housing and Urban Development and the Department of Justice, May 17,
2004, available at [http://www.nhl.gov/offices/fheo/library/huddoj statement.pdf] .

2 |bid., pp. 8-9.
22 42 U.S.C. §8013(h).
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disabilities to those with developmental disabilities and eventualy to individuals
with chronic mental illnesses. Over time, Congress a so began to implement a split
between housing for elderly residents”® and those with disabilities, ultimately
resulting in creation of the Section 811 program. However, units for persons with
disabilities that were created as part of the Section 202 program continue to be
financed through that program and governed by its rules, so the history of their
development continues to be important.

Section 202 Housing for the Elderly or Handicapped. The Section202
program was created as part of the Housing Act of 1959 (P.L. 86-372) and provided
low-interest loans to non-profit developers to construct multifamily housing for
families where one or more person is age 62 or older. Section 202 did not initially
provide housing for persons with disabilities. Five years after the creation of the
Section 202 program, the Housing Act of 1964 (P.L. 88-560) added non-elderly
“handicapped” individuals and familiesto the definition of “elderly families” under
the Section 202 program. At thetime, “handicapped” wasdefined by P.L. 88-560 as
aphysical impairment (1) expected to be of long-continued or indefinite duration, (2)
that substantially impedesthe ability to liveindependently, and (3) isof such anature
that the ability to live independently could be improved by more suitable housing
conditions. A mental or developmental disability was not included in the definition.
The Housing Act of 1964 aso changed the name of the Section 202 program to
“Housing for the Elderly or Handicapped.” However, the law did not requirethat a
certain number of units be set aside for tenants with disabilities or direct that units
be made accessible. Very few tenantswho were considered non-el derly handicapped
participated in the Section 202 program between 1964 and 1974. Although datawere
not collected, HUD estimated that through 1977, lessthan 1% of Section 202 tenants
were non-elderly handicapped,? and that “the vast majority of Section 202 projects
[were] not designed to serve the handicapped...” %

TheHousing and Community Devel opment Act of 1974 (P.L. 93-383) removed
the word “physical” from the term “physical impairment” in the definition of
handicap and also expanded the definition of handicap to include developmental
disabilities.?” Theremoval of theword “physical” was meant to make persons with

% Although other terms may be preferred, thisreport usestheterm“ elderly” to refer tothose
individuals eligible for HUD-assisted housing for persons age 62 or older becauseit isthe
term used by HUD.

24 For more i nformation about the Section 202 program, see CRS Report RL 33508, Section
202 and Other HUD Rental Housing Programsfor Low-IncomeElderly Residents, by Libby
Perl.

% U.S. Department of Housing and Urban Development, Housing for the Elderly and
Handicapped: The Experience of the Section 202 Program from 1959 to 1977, January
1979, p. 36 (hereafter Housing for the Elderly and Handicapped).

2 |pid., p. 67.

%" See Section 210 of P.L. 93-383. “A person shall also be considered handicapped if such
person is a developmentally disabled individual as defined in section 102(5) of the
Developmental Disabilities Services and Facilities Construction Amendments of 1950.”
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mental illnesses eligible for Section 202 housing.? However, the development of
housing for this population did not occur immediately. In 1978, in the Conference
Report accompanying the Housing and Community Devel opment Amendments (P.L.
95-557), Congress acknowledged that “there has been some confusion over whether
chronically mentally ill personsareeligiblefor section 202 housing,” and that it was
“never the intent of Congress to exclude chronically mentaly ill persons from
participating in the section 202 program.”? The report went on to direct HUD to
develop criteria and standards for providing housing for this population. In 1978,
HUD undertook a demonstration program together with the Department of Health
and Human Services (then the Department of Health, Education, and Welfare), “to
better understand the housing needs of the mentally ill.”*® In FY 1982, the Section
202 program funded housing for chronically mentally ill individual sfor thefirsttime,
making funds available for group homes and independent living facilities.®

Section 202 Set Aside for Non-elderly Handicapped Households.
In 1978, the Housing and Community Development Amendments (P.L. 95-557)
required that, beginning in FY 1979, at least $50 million of the amounts availablefor
loans under the Section 202 program be devoted to housing for non-elderly
“handicapped” individuals.** Thenew requirement was meant to “ meet special needs
[of the handicapped] which have not been adequately addressed in Section 202
projects.”®  Until enactment of the Housing and Community Development
Amendments of 1978, a small number of accessible units in larger Section 202
developmentsdesigned primarily for elderly residents had been dedi cated to persons
with disabilities (about 1% of units). These Section 202 devel opments tended to be
large multifamily rental buildings — the average number of units in Section 202
devel opmentsbuilt prior to enactment of the Housing and Community Development
Act of 1974 was 135.* HUD suggested that one of the reasons for the low number
of units designed for persons with disabilities through the Section 202 program was

% See discussion in U.S. Department of Housing and Urban Development, Standards and
Criteria for Housing for the Chronically Mentally Il in the Section 202/8 Direct Loan
Program, April 1983, pp. 1-3 (hereafter Sandards and Criteria for Housing for the
Chronically Mentally 1ll).

% Conference Report to accompany S. 3084, The Housing and Community Devel opment
Amendments of 1978, 95" Cong., 2™ sess., H.Rept. 95-1792.

% Sandards and Criteria for Housing for the Chronically Mentally 111, p. 2.

3 See U.S. Department of Housing and Urban Development, “Section 202 Loans for
Housing for the Elderly or Handicapped; Announcement of Fund Availability, FY 1982,”
Federal Register, vol. 47, no. 76, April 20, 1982, pp. 16892-16894.

2 Housing provided for persons with disabilities through the Section 202 program is
sometimes referred to as “ Section 202(h)” housing, referring to the subparagraph that was
added to the Section 202 statute by P.L. 95-557.

3 See Senate Committee on Banking, Housing, and Urban Affairs, S.Rept. 95-871, Senate
report to accompany S. 3084, the Housing and Community Development Act of 1977, 95"
Cong., 2™ sess.,, May 15, 1978. The Senate bill became the Housing and Community
Development Amendments of 1978 (P.L. 95-557).

% Housing for the Elderly and Handicapped, pp. 16-17.
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the additional cost of making units accessible, putting project sponsors at a
disadvantage in applying for funds.* The set-aside was meant to address thisissue.

In addition, P.L. 95-557 specified that non-profit sponsors of Section 202
housing were expected to devel op innovative ways of providing housing for persons
with disabilities, including group homesand independent living complexesintegrated
into the surrounding community, together with supportive services tailored to
resident needs.®* After enactment of the Housing and Community Development
Amendments of 1978 with its set-aside for housing for personswith disabilities, the
number of developments built specifically for these households (versus elderly
households) increased.®” HUD estimatesthat by the end of the 1980s, approximately
10% of unitsfunded through the Section 202 program were in facilities designed for
persons with disabilities.®

Nearly ten years after enactment of the Housing and Community Development
Amendments, another law made changes to the way in which persons with
disabilities were served under the Section 202 program. The Housing and
Community Development Act of 1987 (P.L. 100-242) amended the law to require
that 15% of the total amount available for Section 202 |oans be set aside for persons
with disabilities rather than the $50 million established in the 1978 Act (P.L. 95-
557). In appropriations acts from FY 1988 through FY 1991, Congress went beyond
the statutory set aside, however, and required that 25% of Section 202 |oan authority
be used for housing for persons with disabilities.®

Another change made by P.L. 100-242 involved rental subsidies for those
Section 202 units for personswith disabilities. Since the enactment of the Housing
and Community Development Act of 1974, Section 202 units for both elderly and
disabled residents had been subsidized through the project-based Section 8 rental
assistance program. However, there was a growing acknowledgment that Section 8
rental assistance was not sufficient to support units for persons with disabilities
because it did not take account of the higher cost of providing housing in smaller

% U.S. Department of Housing and Urban Devel opment, FY 1980 Budget Justifications, p.
K-3.

% See H.Rept. 95-1161, House Committee on Banking, Finance, and Urban Affairs Report
to accompany H.R. 12433, The Housing and Community Development Amendments of
1978, 95" Cong., 2™ sess. Portionsof H.R. 12433 wereinserted in the Senate version of the
Housing and Community Development Amendments (S. 3084) which was enacted asP.L.
95-557.

3" House Committee on Aging, Subcommittee on Housing and Consumer Interests, The 1988
National Survey of Section 202 Housing for the Elderly and Handicapped, 101% Cong., 1*
sess., December 1, 1989, p. 99.

% U.S. Department of Housing and Urban Devel opment, Eval uation of Supportive Housing
Programs for Persons with Disabilities, July 1995, p. 8, available at
[http://www.huduser.org/Publi cations/pdf/suphousl.padf].

% See H.Rept. 100-498, Conference Report to accompany H.J.Res. 395, ajoint resolution
making continuing appropriations for FY1988; P.L. 100-404, the FY1989 HUD
AppropriationsAct; P.L.101-144, theFY 1990 HUD AppropriationsAct; and P.L. 101-507,
the FY 1991 HUD Appropriations Act.
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developments such as group homes.® P.L. 100-242 specified that rental assistance
inprojectsfor personswith disabilities shoul d be provided through aseparate subsidy
program based on the “total actual and necessary reasonable costs of developing and
operating the project,” not including, however, the costs of supportive services.*
The FY 1989 HUD Appropriations Act (P.L. 100-404) provided rental assistance
funds for housing for persons with disabilities separately from those for elderly
residents. This separate rental assistance was the means of subsidizing Section 202
units for persons with disabilities until the creation of the Section 811 program.*?

Creation of the Section 811 Program. The incremental separation of
housing for personswith disabilitiesfrom housing for elderly residentsthat beganin
1978 with aset aside in the Section 202 program and continued with separate rental
assistance in 1987 was made permanent in the Cranston-Gonzalez National
Affordable Housing Act of 1990 (P.L. 101-625). Congress completely separated
housing for persons with disabilities from the Section 202 program by creating the
Section 811 Supportive Housing for Persons with Disabilities program.

Not only did P.L. 101-625 separate the housing for persons with disabilities
program from the housing for the elderly program, it also changed the way in which
unitswould befinanced under both the Section 202 and Section 811 programs. Until
the enactment of P.L. 101-625, units created through the Section 202 program had
been financed with a combination of loans and project-based Section 8 rental
assistance contracts. P.L. 101-625 instituted amethod of financing in which Section
202 and Section 811 developments would be financed through capital grants rather
than loans. Aslong as units remain affordable to very low-income residents for at
least 40 years, project ownersneed not repay the capital grants. Thelaw also created
anew form of rental assistance similar to Section 8, called PRAC, or project rental
assistance contracts. In addition, the law instituted a new way of determining
development cost limitations for both Section 202 and Section 811 facilities. The
new method was to take account of special design features for persons with
disabilities and congregate space for supportive services, among other factors.

The provisions creating the Section 811 program originated in the Senate
version of the bill (S. 566) that would become the Cranston-Gonzalez National
AffordableHousing Act. The Senate Banking Committee, initsreport regarding the
bill, described the reasons behind creating a program separate from Section 202:

The Committee believesthat separation of the programsfor elderly and persons
with disabilities would further the goal of developing a program that meets the
housing and related needs of nonelderly persons with disabilities. A separate

“0 House Committee on Banking, Finance, and Urban Affairs, H.Rept. 100-122, to
accompany H.R. 4, the Housing, Community Development, and Homel ess Prevention Act
of 1987, 110" Cong., 1% sess., June 2, 1987.

41 See Section 162 of P.L. 100-242.

2 The Section 202 units funded with this new rental assistance are sometimes called
“Section 202/162 PACs,” referring to the section of the Housing and Community
Development Act of 1987, aswell asthe new “project assistance contracts’ created by P.L.
100-242.
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program would spur the devel opment of abureaucracy knowledgeable about and
sensitive to the special needs of tenantswith disabilities, needs which can differ
from those of many elderly residents. ... A separate program would also create
an ingtitutional voice for housing concerns that are particular to this
constituency.®

Thereport also stressed the importance of changing the terminology used to refer to
persons served through the Section 811 program, replacing “ handicapped persons”
with “persons with disabilities.”* Community integration was another important
goal of the new Section 811 program. In the years leading up to the enactment of
P.L. 101-625, group homes and other facilities dedicated only to those persons with
disabilities had been the focus of housing funded through the Section 202 set aside.
Under the Section 811 program, however, the HUD Secretary wasto look to avariety
of housing options, including scattered units in multifamily housing developments,
condominiums, and cooperative housing.

Cranston-Gonzalez authorized capital grantsfor the new Section 811 program
at $271 millionfor FY 1992 and project rental assistanceat $246 million. InFY 1992,
Congress funded the new Section 811 program by appropriating $103 million for
capital grantsand $100 million for new project rental assistance contracts (P.L. 102-
139). The Section 811 program was last authorized from FY 2001 through FY 2003
at “such sumsas necessary” as part of the American Homeownership and Economic
Opportunity Act of 2000 (P.L. 106-569). (For recent Section 811 funding levels, see
Table 1 at the end of this section.)

Definition of Person with Disabilities
in HUD Housing Programs

Resident eligibility for Section 811 housing is based on both income and
disability status. The population served by the program, according to the statute, are
very low-income persons with disabilities (those with incomes at or below 50% of
area median income). Families of persons with disabilities are included in the
definition, so that households composed of one or more persons, at least one of
whom is an adult with a disability, may be served by the program.® The way in
which the Section 811 program defines “person with disabilities’ differsin some
ways from the way HUD defines “ person with disabilities’ in other programs. This
section describesthe definition in the Section 811 program, the Section 8 and Public
Housing programs, and the Section 202 program. For a table comparing the
definitions, see Appendix A.

The Section 811 Program Definition. Under the Section 811 statute, a
person with disabilities is defined as an individual having a physical, mental, or

3 S.Rept. 101-316, Report of the Senate Committee on Banking, Housing, and Urban
Affairs, to accompany S. 566, the National Affordable Housing Act, 101 Cong., 2™ sess.,
June 8, 1990, p. 148.

“ |pid.
% 42 U.S.C. §8013(K)(2).
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emotional impairment: (1) that is expected to be of long-continued and indefinite
duration, (2) that substantially impedes his or her ability to live independently, and
(3) is of such a nature that the ability to live independently could be improved by
more suitable housing conditions.*® In addition, under the Section 811 statute,
persons with developmental disabilities as defined under the Developmental
Disabilitiesand Bill of Rights Act (P.L. 106-402) qualify for Section 811 housing.*’

The regulations governing Section 811 elaborate further on the definition of
“person with disabilities”*® Firgt, the regulation details what it means to be
“developmentally disabled” (described in the section below) and specifies that a
person with a*chronic mental illness’ that serioudly limits his or her ability to live
independently and whose impairment could be improved by suitable housing meets
the Section 811 definition of personwith disabilities. Theregulation goesonto state
that persons with acquired immunodeficiency virus (HIV), acoholism, or drug
addiction may be considered disabled if they also have adisability as defined by the
Section 811 statute. According to the regulation, “a person whose sole impairment
isadiagnosisof HIV positive or alcoholism or drug addiction (i.e., does not meet the
qualifying criteriain [the statute]) will not be eligiblefor occupancy in asection 811
project.”*

Developmental Disability. Accordingto Section 811 regulations— which
mirror the Developmental Disabilities and Bill of Rights Act — a person has a
developmental disability if he or she has a severe, chronic disability that (1) is
attributable to a physical or mental impairment (or combination of physical and
mental impairments); (2) manifests before age 22; (3) is likely to continue
indefinitely, and (4) resultsin substantial functional limitationsin at least threemajor
life activities. Life activities are defined as

o sdf care

e receptive and expressive language;
e learning;

e mobility;

o sdf direction;

e capacity for independent living; and
e economic self-sufficiency.

A fifth component of the definition is that the developmental disability reflects the
need for individually planned and coordinated care, treatment, or other servicesfor
alifetime or an extended duration.

% | pid.
47 42 U.S.C. §15002(8).
% 24 C.F.R. §891.305.

9 HUD funds housing specifically for personsliving with HIV/AIDS through the Housing
Opportunities for Persons with AIDS (HOPWA) program. For more information about
HOPWA, see CRS Report RL34318, Housing Opportunities for Persons with AIDS
(HOPWA), by Libby Perl.
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The Definition in Other HUD Programs. The definition of the term
“person with disabilities’ in the Section 811 program differs somewhat from the
definition for both the Section 8 and Public Housing programs, which are defined
together in the same statute and regulation,® and properties developed under the
Section 202 loan program, which is found in regulation.*

While the Section 8/Public Housing definition of person with disabilities
includes the Section 811 statutory definition — a physical, mental, or emotional
impairment and developmental disabilities— it aso adds to the definition persons
who are considered disabled under Title Il of the Social Security Act.>® Neither the
Section 811 statute nor the regulations governing the program include the Social
Security definition of disability. Under the Social Security definition, a person is
considered disabled if he or sheisunableto work (* engagein any substantial gainful
activity”) due to a medically determinable physical or mental impairment that is
expected to last at least 12 months or to result in death. A person may also be
considered disabled under the Social Security Act definition if he or sheisage 55 or
older, isblind, and is unable to engage in substantial gainful activity.*

The statute governing disability under Section 8 and Public Housing further
specifiesthat the term person with disabilities “ shall not exclude” those living with
acquiredimmunodeficiency syndrome(AIDS) or conditionsarising fromitsetiologic
agent. Unlike the Section 811 regulation, the Section 8/Public Housing definition
does not exclude personswhose only diagnosisisthat of HIV positive. However, the
Section 8/Public Housing regulationissimilar to the Section 811 regul ationin stating
that an individual shall not be considered a person with disabilities based solely on
drug or alcohol dependence.

The term “handicapped person or individual” for purposes of facilities
developed with Section 202 loans® — which contain units for persons with
disabilities — isdefined in regulation. The Section 202 program definition isvery
similar tothe Section 811 definition, and differsonly in theway inwhich it describes
apersonwhoisinfectedwithHIV/AIDS. Accordingtotheregulation, thosewho are
infected with HIV, and who are disabled as aresult of the infection, are eligible for
housing built through the Section 202 |oan program. Thetype of housing for which
those individuals would be €ligible, according to the regulation, depends upon the
nature of the person’s disability — i.e. housing that is designed for persons with
physical disabilities, developmental disabilities, or chronic mental illnesses. Finally,
like the law and regulations governing Section 811, Section 8, and Public Housing,

0 The definition of person with disabilities for the Section 8 and Public Housing programs
isat 42 U.S.C. §1437a(b)(3) and 24 C.F.R. §5.403.

51 24 C.F.R. §891.505.
52 See 42 U.S.C. §423(d).

*3 For amore detailed discussion of the Social Security Act definition of “disability” see
CRS Report RL32279, Primer on Disability Benefits: Social Security Disability Insurance
(SSDI) and Supplemental Security Income (SS), by Scott Szymendera.

> Non-elderly persons with disabilities do not reside in Section 202 devel opments funded
through capital grants.
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Section 202 regulations make ineligible any person whose “sole impairment” is
alcoholism or drug addiction.

Capital Grants and Project Rental Assistance

Most Section 811 funding is distributed as capital grants and project renta
assistance to nonprofit housing sponsors (the program also funds tenant-based
vouchers, described in the next section). With the capital grants, nonprofit grantees
build or rehabilitate housing to be used for persons with disabilities and their
families. HUD distributesthe Section 811 capital grantsthrough atwo-step process.
First, aformulaisused to alocate available fundsto the 51 local HUD offices based
on the number of non-institutionalized persons within the jurisdiction of the local
office who are between 16 and 64 years of age and have a disability.* Each of the
51 jurisdictions is ensured funding sufficient to support a minimum of ten Section
811 units. HUD then awards Section 811 grants through a competitive processin
which nonprofit organizations submit applications, and awards are limited by the
amount allocated to the local office.

Grantees need not pay back the capital grants as long as the property remains
affordable to very low-income tenants with disabilities (those with incomes at or
below 50% of areamedian income) for at least 40 years.® The project sponsorsalso
receiverental assistance from HUD to make up the difference between the rent paid
by residents and the costs of operating the housing development. Inaddition, project
sponsors must ensure that residents in Section 811 housing receive appropriate
supportive services. Asof 2007, HUD reported that atotal of 26,656 units had been
built with Section 811 capital grants and were receiving rental assistance.®” This
section of the report describes these components of the Section 811 program.

Eligible Facilities. The Section 811 statute governsthe type of housing that
may be provided through the program, but in some cases, the statutory definitions
have been further refined through HUD regulation and policy. The physical design
of Section 811 housing may take on several forms:*®

e Group Home: The Section 811 statute defines a group home as a
single-family residence designed for occupancy by not more than
eight individuals with disabilities. However, HUD’ sannual Notice
of Funding Availability (NOFA) that guides applicants for Section

5 U.S. Department of Housing and Urban Devel opment, “FY 2008 SuperNOFA for HUD’s
Discretionary Programs,” Federal Register, vol. 73, no. 92, May 12, 2008, p. 27320. The
NOFA is available on the HUD website with different pagination at
[http://www.hud.gov/offices/adm/grants/nofa08/811sec.pdf] (hereafter “FY 2008 HUD
NOFA™).

% 42 U.S.C. §8013(€)(1).

> U.S. Department of Housing and Urban Development, FY2007 Performance and
Accountability Report, November 15, 2007, p. 439, available at [http://www.hud.gov/
offices/cfo/reports/2007/2007par.pdf].

% 42 U.S.C. §8013(c)(1).



Project sponsors may choose to serve residents that fall within one of three
major disability categories — physical disability, developmental disability, and
chronic mental illness— or any combination of the three.®® In addition, with HUD
approval, project sponsorsmay further restrict residency to asubcategory of disability
that fallswithin one of these three categories. For example, agroup house dedicated
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811 funds specifies that no more than six individuals with
disabilitiesmay livein agroup home.* Bedrooms may be single or
double occupancy, but inthelatter case, only when requested by the
residents.®® There must be at least one bathroom for every four
residents,®* and an additional bedroom may be provided for a staff
person.®? Project sponsors may not place more than one group home
on asingle site or on a site adjacent to another group home.*

Independent Living Facility: Accordingto the Section 811 statute,
an independent living facility has individual dwelling units with
separate bedrooms, kitchens, and baths for each resident, with a
maximum occupancy of 24 persons with disabilities per
development (higher numbers may be allowed with approval from
HUD).* However, the Section 811 NOFA further restricts the
maximum number of personsin an independent living facility to 14
with some exceptions allowed.®® Theindependent living units may
be located on scattered sites, and a unit may be provided for a staff
person.®

Condominium Projects.  Condominium units are similar to
independent living facilities, with separate bedrooms, baths and
kitchensfor each resident. Standards for condominium units under
the Section 811 program are not provided in statute or regulation,
but are outlined in the annual HUD NOFA. The maximum number
of units allowed on asite or scattered sites is the greater of 14 units
or 10% of units in a development, not to exceed 24 units.®” Unlike
independent living facilities, a unit may not be used by a staff
person.

% FY 2008 HUD NOFA, p. 27325.

% bid.

51 24 C.F.R. §891.310.

52 FY 2008 HUD NOFA, p. 27325,
% 42 U.S.C. §8013(K)(1).

5 42 U.S.C. §8013(K)(4).

 FY 2008 HUD NOFA p. 27325. Project sponsors may regquest an exception to the project

size limitation if they can show site control.

® |bid.

7 |bid., pp. 27325-27326.
% |bid., p. 27319.
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toindividual swith developmental disabilitiescould choosespecifically to servethose
persons with autism (with HUD’s consent). However, if HUD approves the
restriction, a project sponsor cannot deny occupancy to an otherwise qualified
applicant who meetsthe definition of the broader disability category.®® For example,
in the case of a group home for persons with autism, the owners could not deny a
qualified application from aperson with another developmental disability, but could
deny a qualified application from a person with a physical disability. In order to
qualify to restrict residency by categories of disability, applicants for Section 811
fundsmust explainwhy it isnecessary to restrict residency, and why itisnot possible
to serve residents in amore integrated setting.”

Rental Assistance. Nonprofit organizationsthat are awarded capital grants
to build or rehabilitate Section 811 housing facilities also enter into contracts with
HUD toreceive project rental assistance (referredtoasPRAC). Therental assistance
is paid to project sponsors by HUD in order to make up the difference between the
rent paid by tenants and the cost of operating the Section 811 housing facility.”
Residents in Section 811 housing must be “very low income” (with income at or
below 50% of area median income),”” and they pay the higher of 30% of their
adjusted income or 10% of their gross income toward rent.”® The initial term of
PRAC contractsisthree years, and they are renewable on an annual basis subject to
appropriations.

Supportive Services. Housing devel oped through Section 811 capital grants
must be supportive housing, that is, owners must make supportive servicesavailable
to residents to help them live independently. Supportive housing isamodel used to
assist avariety of populationsfor whomit might be difficult to maintain housing, not
just persons with disabilities. These groupsinclude elderly residents, families with
young children whose parents are making the transition to work, formerly homeless
individuals, and those living with HIV/AIDS. Services are to be tailored to the
individual needs of residents and so depend upon the population being served.
Specifically, the Section 811 statute requires property owners to ensure the
availability of supportiveservicesto addressthe heal th (including mental health), and
other individual needsof residents.” However, Section 811 fundscannot themselves
be used to fund supportive services for residents.” Owners may provide supportive
services directly to residents, or may coordinate the availability of servicesthrough
outsideagenciesor serviceproviders. Servicesmay includeassistancewith activities
of daily living; counseling for mental health issues, drug, or alcohol addictions; case
management; and employment assistance.

® | pid.

7 |pid., p. 27332.

7 42 U.S.C. §8013(d)(2).

72 42 U.S.C. §8013(d).

742 U.S.C. §8013(d)(3).

7 42 U.S.C. §8013(K)(3).

75 FY 2008 HUD NOFA, p. 27334.
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When organizations apply to HUD for Section 811 capital grants, they must
submit a supportive services plan that has been certified by the appropriate state or
local agency responsible for overseeing servicesto personswith disabilitiesasbeing
well-designed to serve the needs of the prospective residents.”® The supportive
services plans must include the following information (among other requirements):
(1) adetailed description of the service needs of the population t