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Summary

Executive Order (E.O.) 12866 on “ Regulatory Planning and Review,” issued in
September 1993, describes the principles and procedures by which the Office of
Management and Budget’'s Office of Information and Regulatory Affairs (OIRA)
reviews hundreds of significant proposed and final agency regulations on behalf of
the President before they are published in the Federal Register. On January 18,
2007, President George W. Bush issued E.O. 13422, making the most significant
amendmentsto E.O. 12866 since it was published. The changes made by this new
executive order are controversia, characterized by some as a “power grab” by the
White Housethat undermines public protections and | essens congressional authority
and by others as “a paragon of common sense and good government.”

The most important changes made to E.O. 12866 by E.O. 13422 fall into five
general categories: (1) arequirement that agencies identify in writing the specific
market failure or problem that warrantsanew regulation, (2) arequirement that each
agency head designate a presidential appointee within the agency as a “regulatory
policy officer” who can control upcoming rulemaking activity in that agency, (3) a
requirement that agencies provide their best estimates of the cumulative regulatory
costsand benefits of rulesthey expect to publishinthecomingyear, (4) an expansion
of OIRA review to include significant guidance documents, and (5) a provision
permitting agencies to consider whether to use more formal rulemaking procedures
in certain cases.

Thisreport discusses each of these changes, noting areasthat are unclear and the
potential implications of the changes;, provides background information on
presidential review of rules; discussesthree congressional hearings on the executive
order in 2007; and notes congressional efforts to block the implementation of the
order. It concludes by pointing out that the significance of the changes made to the
review process by E.O. 13422 may become clear only through their implementation.
The changes made by thisexecutive order represent aclear expansion of presidential
authority over rulemaking agencies. Inthat regard, E.O. 13422 can beviewed as part
of a broader statement of presidential authority presented throughout the Bush
Administration.

Thereport will beupdated asnecessary to reflect | egislative or executive branch
actions relevant to the implementation of the executive order.
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Changes to the OMB Regulatory Review
Process by Executive Order 13422

Executive Order (E.O.) 12866 on “Regulatory Planning and Review,” issued by
President William Clinton in September 1993, describes the principles and
procedures by which the Office of Management and Budget’s (OMB’s) Office of
Information and Regulatory Affairs(OIRA) reviewshundredsof significant proposed
and final agency regulations on behalf of the President before they are published in
the Federal Register.! Asaresult of these reviews, OIRA can have asignificant —
if not determinative — role in the development of a broad array of public policies,
from the homeland security rules governing boarding of passenger aircraft to the
amount of arsenic allowed in public water systems.?

On January 18, 2007, President George W. Bushissued E.O. 13422, making the
most significant amendmentsto E.O. 12866 since it was published.> The changes
made by this new executive order are controversial, characterized by some as a
“power grab” by the White House that undermines public protections and lessens
congressional authority,* and by others as “a paragon of common sense and good
government.”*® Thisreport describesthe changes madeto theregul atory planning and
review process by the new order, noting the potential impact of those changes and
areas that are unclear. It also describes three hearings in 2007 examining the new

! Executive Order 12866, “ Regulatory Planning and Review,” 58 Federal Register 51735,
October 4, 1993.

2U.S. General Accounting Office, Rulemaking: OMB’s Rolein Reviews of Agencies' Draft
Rules and the Transparency of Those Reviews, GAO-03-929, September 22, 2003, p. 3,
available at [http://www.gao.gov/new.items/d03929.pdf]. Seeaso CRS Report RL32397,
Federal Rulemaking: The Role of the Office of Information and Regulatory Affairs, by
CurtisW. Copeland; and CRSReport RL 32855, Presidential Review of Agency Rulemaking,
by T.J. Halstead.

3 Executive Order 13422, “Further Amendment to Executive Order 12866 on Regulatory
Planningand Review,” 72 Federal Register 2763, January 23, 2007. Fiveyearsearlier, E.O.
13258 reassigned certain responsibilitiesfrom the Vice President to the President’ s chief of
staff, but otherwise did not change the OIRA review process. See Executive Order 13258,
“Amending Executive Order 12866 on Regulatory Planning and Review,” 67 Federal
Register 9385, February 28, 2002.

4 Public Citizen, “New Executive Order Is Latest White House Power Grab,” available at
[http://www.citizen.org/pressroom/release.cfm?D=2361]. See adso Margaret Kriz,
“Thumbing His Nose,” National Journal, July 28, 2007, pp. 32-34.

® Attributed to William Kovacs, Vice President of Environment, Energy, and Regulatory
Affairs, U.S. Chamber of Commerce, in John Sullivan, “White House Sets Out New
Requirements for Agencies Developing Rules, Guidance,” Daily Report for Executives,
January 19, 2007, p. A-31.
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executive order, and notes recent congressional effortsto block the implementation
of the order. The report ends by offering some concluding observations. First,
though, thereport providesabrief background section ontheregulatory planningand
review procedures established by E.O. 12866 and its predecessors.

Regulatory Planning and Review Under E.O. 12866

Centralized review of agencies’ regulations within the Executive Office of the
President has been animportant part of the federal rulemaking process for more than
35 years. Although each of his three predecessors had some type of review process,
the most significant development in the evolution of presidentia review of
rulemaking occurred in 1981, when President Ronald Reagan issued E.O. 12291.°
The executive order established a set of general requirements for rulemaking, and
required federal agencies(other than independent regul atory agencies) to send acopy
of each draft proposed and final rule to OMB before publication in the Federal
Register.” It also required covered agencies to prepare a cost-benefit analysis for
each “mgor” rule (e.g., those with at least a $100 million impact on the economy).
As a result of this order, OIRA became the central clearinghouse for covered
agencies' substantiverulemaking, reviewing between 2,000 and 3,000 rules per year.
In 1985, President Reagan expanded OIRA’ sinfluencefurther by issuing E.O. 12498,
which required each covered agency to submit aregulatory plan to OMB for review
each year that covered all of their significant regulatory actions underway or
planned.? Regulatory reviewsunder these executive orderswerehighly controversid,
with complaints about the lack of transparency of the review process, unlimited
delaysin the completion of the reviews, OIRA serving as a conduit for influence by
regul ated parties, and executive branch displacements of congressional delegations
of rulemaking authority.’

On September 30, 1993, President Clinton issued E.O. 12866, which revoked
E.O. 12291 and E.O. 12498 and established anew processfor OIRA review of rules.
The order limited OIRA’ sreviewsto actionsidentified by the rulemaking agency or
OIRA as*“significant” regulatory actions, defined as those that were “economically
significant” (e.g., those with at least a $100 million impact on the economy) or that
(1) wereinconsistent or interfered with an action taken or planned by another agency;
(2) materialy altered the budgetary impact of entitlements, grants, user fees, or loan

¢ Executive Order 12291, “Federal Regulation,” 46 Federal Register 13193, February 19,
1981.

" Independent regulatory agencies include the Federal Communications Commission, the
Nuclear Regulatory Commission, and the Securities and Exchange Commission, and are
created by Congress to be more independent of the President than other agencies (e.g.,
commission members may generally be removed by the President only for cause).

8 Executive Order 12498, “ Regul atory Planning Process,” 50 Federal Register 1036, January
8, 1985.

° Seg, for exampl e, Morton Rosenberg, “ Beyondthe Limitsof Executive Power: Presidential
Control of Agency Rulemaking Under Executive Order 12291,” Michigan Law Review, vol.
80 (1981), pp. 193-247.
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programs; or (3) raised novel legal or policy issues. As aresult of this change, the
number of rulesthat OIRA reviewed dropped from between 2,000 and 3,000 per year
to between 500 and 700 per year. For each significant draft rule, the executive order
requirestheissuing agency to provideto OIRA thetext of thedraft rule, adescription
of why the rule is needed, and a general assessment of the rule’'s costs and benefits.
For draft rules that are “economically significant,” the executive order requires a
detailed cost-benefit analysis, including an assessment of the costs and benefits of
“potentially effective and reasonably feasible alternativesto the planned regul ation.”

E.O. 12866 also differs from its predecessors in other respects. For example,
the order requires that OIRA generally complete its reviews of proposed and final
rules within 90 calendar days. It also requires both the rulemaking agencies and
OIRA to disclose certain information about how the regulatory reviews were
conducted. For example, agencies are to identify for the public (1) the substantive
changes madeto rules between thedraft submitted to OIRA for review and theaction
subsequently announced, and (2) changesmade at the suggestion or recommendation
of OIRA. OIRA isrequired to, among other things, provide agencies with a copy of
all communications between OIRA personnel and parties outside the executive
branch, and to maintain apublic log of all regulatory actions under review and of all
the documents provided to the agencies. Finaly, E.O. 12866 required all agencies
(including independent regulatory agencies) to prepare aregulatory plan listing the
most important regulatory actions that the agency expects to issue in the next fiscal
year. Agency heads were required to approve this plan personaly.

Changes Made by E.O. 13422

E.O. 13422 took effect when it was signed by the President on January 18,
2007.%° Themost important changesmadeto E.O. 12866 by E.O. 13422 fall intofive
general categories: (1) a requirement that agencies identify in writing the specific
market failureor problem that warrantsanew regulation, (2) arequirement that every
agency head designate a presidential appointee within the agency as a “regulatory
policy officer” who can control upcoming rulemaking activity in that agency, (3) a
reguirement that agencies provide their best estimates of the cumulative regulatory
costsand benefits of rulesthey expect to publishin thecoming year, (4) an expansion
of OIRA review to include significant guidance documents, and (5) a provision
permitting agencies to consider whether to use more formal rulemaking procedures
in certain cases. Each of these changes is described more fully in the following
sections.

10 Several press accounts have suggested that E.O. 13422 did not take effect until July 24,
2007. (See, for example, Cindy Skrzycki, “ Fighting for the Right tothe Rules,” Washington
Post, July 17, 2007, p. D2.) However, although some of the requirements of arelated OMB
good guidance practicesbulletin took effect on July 24, 2007, OMB memorandum M-07-13
(issued April 25, 2007) states that the executive order took effect immediately. To view a
copy of this memorandum, see
[http://www.whitehouse.gov/omb/memoranda/fy2007/m07-13.pdf].
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Identification of Market Failure

E.O. 12866 beginswith astatement of regulatory philosophy and principlesthat
setsthetonefor agency rulemaking covered by theorder. Theprinciplessay that, “to
the extent permitted by law and where applicable,” agencies should (among other
things) assess alternatives to direct regulation, design regulations in the most cost-
effective manner possible, and base regulations on the best information available.
As originaly written, the first such principle was that “[e]ach agency shall identify
the problem that it intends to address (including, where applicable, the failures of
private markets or public institutions that warrant new agency action) as well as
assess the significance of that problem.”

E.O. 13422 changes that |anguage somewhat, stating the following:

Each agency shall identify in writing the specific market failure (such as
externalities, market power, lack of information) or other specific problem that
it intends to address (including, where applicable, the failures of public
institutions) that warrant new agency action, aswell asassessthe significance of
that problem, to enable assessment of whether any new regulation is warranted.

The new language appears to (1) elevate “market failure” to greater prominence as
arulemaking rational e (removing the*whereapplicable’ caveat and placingit before
and on par with the more general statement of problem identification); (2) more
clearly define what constitutes a market failure (e.g., “externalities, market power,
lack of information”);** (3) require a more precise delineation of why the agency is
issuing therule (the “ specific” market failure or the “specific” problem); (4) require
that the delineation be in writing; and (5) make clear that the purpose of this
requirement is to facilitate a determination of whether the rule is needed.

The general principle that a covered agency describe the need for a new
regulation is procedurally established in Section 6 of E.O. 12866. For rulesthat are
significant, but not economically significant (e.g., do not have a$100 million impact
on the economy), agencies are required only to provide a “reasonably detailed
description of theneed for theregulatory action.” For economically significant rules,
however, more detailed cost-benefit analyses are required. OMB Circular A-4
(which describes how those studies should be done) says agencies “should try to
explain whether the action is intended to address a significant market failure or to
meet some other compelling public need such asimproving governmental processes

1 Accordingto OMB Circular A-4, an “ externality occurs when one party’ sactionsimpose
uncompensated benefits or costs on another party. Environmental problems are a classic
case of externality. For example, the smoke from a factory may adversely affect the health
of local residents while soiling the property in nearby neighborhoods.” It says “[f]irms
exercise market power when they reduce output below what would be offered in a
competitive industry in order to obtain higher prices,” such as when a monopoly exists.
Inadequateinformation can occur whenthe publicisunaware of thedangersassociated with
theuse of aproduct. To view acopy of thiscircular, see[http://www.whitehouse.gov/omb/
circulars/a004/a-4.pdf].
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or promoting intangible values such as distributional fairness or privacy.”*
Therefore, the® market failure” languagein E.O. 13422 can arguably beread to apply
to all significant rules (between 500 and 700 per year) what had previously applied
only to economically significant rules (about 70 per year).

Also, although the order requiresagenciesto makethisdeterminationinwriting,
E.O. 13422 does not indicate where this written determination should appear (e.g.,
in the Federal Register notice for the proposed or fina rule), or, additionally,
whether it should be made available to the public in the rulemaking docket.
Conceivably, therefore, agencies could satisfy the requirements of the order by
preparing a written determination of the need for a rule without providing it to
anyone outside government.

Some commentators have criticized this provisionin E.O. 13422 as an attempt
to bypass Congress by establishing standards for regulatory initiation that are not
consistent with statutory requirements. One such commentator, Public Citizen, said
the regquirement “ diminishes standards Congress may have required agenciesto use,
such as the best control technology, by elevating a new market failure standard that
Congress never required.”*®* For example, some statutes (e.g., the Clean Air Act)
reguire agencies to establish regulations based solely on what is required to protect
human health. Ciritics of the executive order contend that requiring agencies to
identify a“ specific market failure” or a* specific problem” constitutesanew standard
for regulatory initiation. Supporters of this provision contend, however, that market
failureisnot the only basis on which regulatory agencies can justify action, and that
the executive order did not eliminate the requirement in E.O. 12866 that directs
agencies to issue “such regulations as are required by law, [or] are necessary to
interpret the law.”**

Public Citizen has also criticized this provision as “yet another layer added to
the agency analysis’ that “ places yet another hurdle for agenciesto issue regulations
inpursuit of protectingthepublic.” Similarly, Gary Bass, executivedirector of OMB
Watch, said that President Bush, by requiring agenciesto show amarket failure, “has
created another hurdle for agencies to clear before they can issue rules protecting
public health and safety.”*> On the other hand, supporters of this provision contend
that requiring agencies to identify the specific problem being addressed in a

2 To view a copy of this circular, see [http://www.whitehouse.gov/omb/circulars/
a004/a-4.pdf].

13 Public Citizen, “New Executive Order Is Latest White House Power Grab.”

14 Testimony of Steven D. Aitken in U.S. Congress, House Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law, Changes to OMB Regulatory
Review by Executive Order 13422, February 13, 2007, available at
[http://judiciary.house.gov/media/pdfs/Aitken070213.pdf].

> Robert Pear, “Bush Directive Increases Sway on Regulation,” New York Times, January
30, 2007, p. Al.
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regulation is not onerous, and can help ensure the effectiveness of the resultant
rules.®

Finally, although stated in terms of arequirement (“[e]ach agency shall”), this
and other principles of regulation in the executive order are preceded by more
permissive language, stating that agencies “should” adhere to the principles “to the
extent permitted by law and where applicable.” Given thislanguage, concernsabout
the usurpation of congressional standardsfor rulemaking and unnecessary delay may
beexaggerated. Ultimately, though, the extent to which these changesare significant
may be reveal ed only through how they are implemented by OIRA and the agencies.

Regulatory Policy Officers as Presidential Appointees

As originaly written, E.O. 12866 required the head of each covered agency
(other than independent regul atory agencies) to designate aregulatory policy officer
(RPO) who reported to the agency head.” The RPO isrequired to “beinvolved at
each stage of the regulatory process to foster the development of effective,
innovative, and least burdensome regulations and to further the principles set forth
inthis Executiveorder.” Accordingto agency officials, these RPOswere commonly
agency general counsels (which are usually presidential appointees with Senate
confirmation) or some other presidential appointee within the agencies.

E.O. 13422 retained the above genera statement of the RPO’ s duties, but also
required each agency head to “ designate one of theagency’ sPresidential Appointees”
to be that officer, to do so within 60 days of the date of the executive order (i.e., by
March 19, 2007), to advise OMB of the designation, and to “annually update OMB
onthestatusof thisdesignation.” Although the agency head is still permitted (within
the parameters of White House and OMB control) to select the individua for this
position, the requirement that the individual be a presidential appointee limits the
agency head’s discretion (compared to the unlimited authority that agency heads
enjoyed beforethisamendment) and strengthenstherel ationship of theagency policy
officers with the President. Because most of the RPOs were already presidential
appointees, it isnot clear how thisrequirement will affect the regulatory process. If
agenciesare permittedto continuewith the same officersthey have always had, then
the effect may be minimal. On the other hand, if agency heads are required to
designate new presidential appointeesto serve in this capacity, then the effect may
be more significant.

6 Testimony of Paul Noe in U.S. Congress, House Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law, Changes to OMB Regulatory
Review by Executive Order 13422, February 13, 2007, available at
[http://judiciary.house.gov/media/pdfsNoe070213.pdf].

1 Although the regulatory planning sections apply more broadly, the executive order
generally defines an “agency” as “any authority of the United States that is an ‘agency’
under 44 U.S.C. 3502 (1), other than those considered to be independent regulatory
agencies, asdefinedin 44 U.S.C. 3502 (10).” Theorder does not define “agency head,” but
agency policy officers in Cabinet departments have typically been designated by the
secretary.
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The new executive order also appeared to change the RPOS reporting
relationship. As originally issued, E.O. 12866 required the policy officers to report
to the agency heads who designated them, but E.O. 13422 eliminated this
requirement. Althoughitwasinitially unclear towhom these presidential appointees
would report, OMB’s April 2007 guidance on the order states that they should
continue to report to the agency heads.’®

E.O. 13422 al so appearsto significantly enhance the role of the agency RPO as
part of the regulatory planning process. The order states that “[u]nless specifically
authorized by the head of the agency, no rulemaking shall commence nor beincluded
on the Plan without the approval of the agency’ s Regulatory Policy Office.”*® This
change appears to represent an elevation in the duties and responsibilities of the
agency policy officer when compared to the role previously ascribed to that officer
(i.e., to"beinvolved” intheregulatory process, to “foster the devel opment” of sound
rules, and to “further” the order’ s principles). Unless specifically authorized by the
agency head, the presidential policy officer must approvethelisting of all significant
forthcoming regulatory actionsin theregulatory plan and approvetheinitiation of all
rulemaking actions. (Previously, only the agency head could approve the regulatory
plan, and there was no language in the order prohibiting rulemaking in the absence
of the RPO’s approval.) As characterized in the New York Times, “[t]he White
House will thus have a gatekeeper in each agency to analyze the costs and the
benefits of new rules and to make sure the agencies carry out the president’s
priorities.”®

The executive order’ s use of the word “designate” suggests that agency heads
must select RPOs from among current presidential appointees within the agencies.
(Neither the President nor agency heads are authorized to create presidential
appointee positions; only Congress can do so.) The order issilent asto whether the
designated presidential appointee would be subject to Senate confirmation. Senate
confirmation of presidential appointeesis generally considered away to strengthen
congressional influence over agency decision making, because (among other things)
nominees often agree during the confirmation process to appear subsequently before

18 See OMB memorandum M-07-13, p. 11.

9 Notably, E.O. 13422 speaks in terms of a regulatory policy “office” as opposed to a
regulatory policy “officer,” suggesting that agencies may provide staff to assist the policy
officersin their duties within the agencies. However, the acting OIRA Administrator has
said that “ office” was atypographical error, and should have said “ officer.”

2 Robert Pear, “ Bush Directivelncreases Sway on Regulation.” Newspaper editorial writers
have offered various opinions regarding thisissue. For example, see David McNaughton,
“Reverse Regulation: With Another Nonsense Order, President Bush Quashes L egitimate
Rule-making by Inserting Political Overseer,” The Atlanta Journal-Constitution, February
2, 2007, p. A10, which cited Emory University Law Professor William Buzbee as saying
that this provision “makes it even more likely that regulatory decisions will be made by
someone more sympathetic to political pressure and ideology than to the federal agency’s
legal duty.” Also, see Jim Wooten, “Vouchers, Transit Alert, Sen. Obama,” The Atlanta
Journal-Constitution, February 2, 2007, p. A11, which approved of this provision and said
“[t]here's nothing radical about applying cost-benefit analysis to proposed laws and
regulations.”
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relevant congressional committees. According to the most recent listing of “Policy
and Supporting Positions’ (known as the “Plum Book”), most mgor regulatory
departments and agencies have few (and in some cases, no) presidential appointees
who are not Senate confirmed.?* Therefore, in most cases, agency heads must select
presidential appointees who are subject to Senate confirmation.?

Even in agencies with presidential appointees who are not subject to Senate
confirmation, one could arguethat it isup to Congressto decide whether the position
of RPO should be occupied by an appointeewho is Senate confirmed. The Supreme
Court has held that “any appointee exercising significant authority pursuant to the
laws of the United Statesisan * Officer of the United States,” and must, therefore, be
appointedinthemanner prescribed” inthe Constitution.? Giventheenhanced power
and authority of the policy officer to control day-to-day rulemaking activitieswithin
federal agencies (“no rulemaking shall commence’), the policy officer could be
considered an officer of the United States under the appointments clause of the
Constitution. Articlell, Section 2, clause 2 of the Constitution states the following:

[The President] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and al other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shal be
established by Law: but the Congress may by Law vest the Appointment of such
inferior Officers, as they think proper, in the President alone, in the Courts of
Law, or in the Heads of Departments.

Therefore, onecould arguethat it istherole of Congressto prescribe, inlaw, whether
the RPO position should be subject to Senate confirmation. In fact, to take this
argument further, even if the agency head designated a person in a Senate-confirmed
position for this new position, one could argue that this person would have to
undergo another confirmation process because the scope of the person’s
responsibilities had been changed significantly.

One other element of this processis aso unclear, and may represent a change
in the scope of presidential influence in rulemaking. As noted previoudly, the
requirement that each agency head appoint one of the agency’s presidential
appointees asthe RPO does not apply to independent regul atory agencies. However,
E.O. 12866 requires independent regulatory agencies to develop regulatory plans,

21 U.S. Congress, House Committee on Government Reform, United States Gover nment
Policy and Supporting Positions, November 22, 2004. For example, the Department of
Trangportation had 32 positions subject to presidential appointment with Senate
confirmation (PA Spositions) in 2004, but nonewithout Senate confirmation (PA positions).
The Environmental Protection Agency had 14 PAS positions, but no PA positions; the
Department of Labor had 19 PAS positions, but no PA positions. On the other hand, the
Department of Homeland Security had 18 PAS positions, but also had six PA positions. .

# At aFebruary 13, 2007, hearing on E.O. 13422, the acting OIRA administrator confirmed
that most RPOs are Senate-confirmed presidential appointees. For acopy of histestimony,
see

[ http://www.whitehouse.gov/omby/l egislative/testimony/oira/aitken _02132007.pdf].

2 Buckley v. Valeo, 424 U.S. 1, 126 (1976).



CRS9

andtherequirement in E.O. 13422 that the“ Regulatory Policy Office” approveitems
included in the plan and the commencement of al rulemaking amends that section
of E.O. 12866. Therefore, this provision could arguably be read to require that
independent regul atory agencies have presidential appointeesas RPOs, whichwould
extend the reach of the President and presidential review into agencies that had not
previously been subject to such scrutiny (and commensurately | essening theagencies
relationships with Congress, which created them). In guidance on the
implementation of E.O. 13422, OMB said independent regulatory agencies were
encouraged, but not required, to designate RPOs to meet the regulatory planning
requirements.®

Designation of RPOs. As noted previously, agencies were required to
designate their RPOs under the executive order by March 2007. In July 2007, OMB
published alist of the designated RPOs in 29 cabinet departments and agencies.®
However, because OMB did not have alist of the RPOs before the executive order
was published, this listing does not indicate how many RPO changes were made
through this designation process. All but two of the 29 RPOsthat OMB listed were
presidential appoi nteesrequiring Senate confirmation.”® Many of the designeeswere
general counsels, deputy secretaries, or assistant secretaries, but in some cases the
agency headsdesignated themselves(e.g., at the General ServicesAdministration and
the Office of Personnel Management). A Bureau of National Affairs article noted
that the RPOs had varied backgrounds, but some had previously been employed at
OMB or in regulated industries. For example, the article said that the RPOs at the
Environmental Protection Agency (EPA) and the Department of Agriculture(USDA)
both served in high-level positions at OMB, while the RPO at the Department of
Transportation (DOT) previously worked with Koch Industries, “ aleading operator
of oil pipelines which has been prosecuted for environmental violations.”?’

Estimate of Aggregate Regulatory Costs and Benefits

Aspart of theabove-mentioned regul atory planning process, agencieshave been
required to provide a “summary of each planned significant regulatory action
including, to the extent possible, aternatives to be considered and preliminary
estimates of the anticipated costs and benefits.” E.O. 13422 addsto this provision
the requirement that each agency provide its “best estimate of the combined
aggregate costs and benefits of all its regulations planned for that calendar year to
assist with the identification of priorities.”

At first impression, the changes established by this provision appear relatively
straightforward, simply requiring agencies to tally up the costs and benefits of the

# See OMB memorandum M-07-13, p. 11.

% The OMB list can be found at
[ http://www.whitehouse.gov/omb/inforeg/regpol/agency _reg_policy_officers.pdf].

% The two agencies with RPOs who were not in Senate-confirmed positions were at the
United States Access Board and the National Capital Planning Commission.

" Ralph Lindeman, “Mix of Backgrounds Characterizes Agency Policy OfficersUnder Bush
Executive Order,” BNA Daily Report for Executives, July 17, 2007, p. A-23.
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individual rules listed in the regulatory plan. However, upon closer examination,
some aspectsof thisprovision appear unclear. For example, theregulatory plansthat
agencies develop are supposed to be published at the start of each fiscal year in
October, and are required to reflect the most significant proposed and final rulesthat
they expect to publish “in that fiscal year or thereafter.” Therefore, the requirement
in E.O. 13422 that agencies develop estimates of aggregate costs and benefits for
regulations planned “for that calendar year” seems inconsistent with the previous
focus on fiscal years.

More substantively, somecritics of the order have suggested that this provision
is intended to elevate the role of cost-benefit analysis in the development of
regulatory priorities. They argue that cost-benefit analysis is inherently biased
against regulation, particularly with regard to such issues as globa warming and
long-term exposure to carcinogens, so the effect of this provision would beto reduce
regulatory activity.® Other critics have said this provision is a prelude to the
development of aregulatory budget in which the costs associated with an agency’s
rules could be capped and no new rules could be issued unless other costs were
reduced or eliminated.?® Proponents of this provision, on the other hand, may argue
that such aggregate estimates are needed to reveal the cumulative impacts of
rulemaking. Individually, regulationson aparticular industry may not besignificant,
but the aggregation of theimpact of multiplerulesmay reveal cumulative effectsthat
are not otherwise apparent.

Also, agencies' regulatory plans are published as part of the Unified Agenda of
Federal Regulatory and Deregulatory Actions, and contain information about the
most significant regulatory actions that agencies expect to undertake in the coming
year.® Thelisted itemsinclude both proposed and final rulesthat the agency expects
toissueduring that period. For forthcoming proposed rules, agencies often have not
developed cost or benefit estimates because the specifics of the proposed rules have
often not been developed. Even for forthcoming final rules, agencies frequently
provide only general narrative information about expected costs or benefits. Also,
someitemsthat arelisted in agencies’ regulatory plansare never issued asfinal rules,
and some significant agency rules never appear in agencies regulatory plans.
Therefore, the requirement in the executive order that agencies provide aggregate
cost and benefit information may prove difficult to implement in a meaningful
fashion. On the other hand, as noted previously, agencies are only required to
develop rule-specific and aggregate estimates of costs and benefits “to the extent
possible.” Itisunclear whether the agenciesor OIRA will ultimately determinewhat
is“possible.”

% public Citizen, “New Executive Order Is Latest White House Power Grab.”

2 OMB Watch, “Undermining Public Protections: Preliminary Analysisof the Amendments
to Executive Order 12866 on Regulatory Planning and Review,” available at
[http://www.ombwatch.org/article/articleview/3685/1/1327Topicl D=3].

% To view the most recent regulatory plan (published in December 2006), see
[http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi ?7doname=2006_unified agenda &do
cid=f:ua061002.pdf].



CRS-11
OIRA Review of Significant Guidance Documents

Another controversial provisionin E.O. 13422 has been the expansion of OIRA
review from agencies draft regulations to also include significant agency guidance
documents.®* Specifically, the new executive order adds the following to E.O.
12866:

Each agency shall provide OIRA, at such times and in the manner specified by
the Administrator of OIRA, with advance notification of any significant guidance
documents. Each agency shall take such stepsas are necessary for its Regulatory
Policy Officer to ensure the agency’s compliance with the requirements of this
section. Upon the request of the Administrator, for each matter identified as, or
determined by the Administrator to be, a significant guidance document, the
issuing agency shall provide to OIRA the content of the draft guidance
document, together with a brief explanation of the need for the guidance
document and how it will meet that need. The OIRA Administrator shall notify
the agency when additional consultation will be required before the issuance of
the significant guidance document.

E.O. 13422 defines a “guidance document” as “an agency statement of general
applicability and future effect, other than aregulatory action, that setsforth a policy
on a statutory, regulatory, or technical issue or an interpretation of a statutory or
regulatory issue.” It saysa*“significant” guidance document is onethat is

disseminated to regulated entities or the general public that, for purposes of this
order, may reasonably be anticipated to:

(A) Lead to an annual effect of $100 million or more or adversely affect in a
material way the economy, a sector of the economy, productivity, competition,
jobs, the environment, public health or safety, or State, local, or tribal
governments or communities,

(B) Create a seriousinconsistency or otherwise interfere with an action taken or
planned by another agency;

(C) Materialy ater the budgetary impact of entitlements, grants, user fees, or
loan programs or the rights or obligations of recipients thereof; or

(D) Raise novel legal or policy issues arising out of lega mandates, the
President’s priorities, or the principles set forth in this Executive order.

3 On the same day that E.O. 13422 was issued, OMB also issued a “Final Bulletin for
Agency Good Guidance Practices’ that mirrored, in many respects, the provisionsin this
section of the executive order. Unlike the order, however, the bulletin requires agenciesto
include certain standard elements in their significant guidance documents, to list those
documents on the agencies websites, and to publish a notice in the Federal Register
soliciting public comments on economically significant documents. To view acopy of this
bulletin, see[ http://mwww.whitehouse.gov/omb/memorandal/fy2007/mQ07-07.pdf]; and Office
of Management and Budget, “Final Bulletin for Agency Good Guidance Practices,” 72
Federal Register 3432, January 25, 2007.
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These categories are essentially the same as those used in E.O. 12866 to define
significant rules, the only difference being the use of the prefatory phrase “may
reasonably be anticipated to” instead of “islikely to result in arule that may.”

The implications of these amendments to the scope of presidential review of
agency actions are potentialy significant. Agencies issue thousands of guidance
documents each year that are intended to clarify the requirementsin related statutes
and regulations.* Therefore, the requirement that agencies provide OIRA with
advance notification of significant guidance documents may represent a major
expansion of theoffice’ s(and, therefore, the President’ s) influence, particularly when
coupled with the ability of OIRA to determine which guidance documents are
“significant” and the ability of OIRA to conclude that “additional consultation will
be required” before adocument isissued. Also, the requirement that presidentially
appointed RPOs ensure compliancewith thisrequirement arguably representsanother
extension of the President’ s authority in regulatory agencies.

Asisthe casewith other aspectsof E.O. 13422, though, several aspectsof these
provisons are unclear. For example, athough the order refers to guidance
“documents,” the definition of the term is not limited to written materials. In a
related OMB bulletin on agency guidance that was issued the same day as the
executive order amendments, OMB said that the bulletin’ s definition of a guidance
document (which is the same asin the executive order)

isnot limited only to written guidance materials and should not be so construed.
OM B recognizes that agencies are experimenting with offering guidancein new
and innovative formats, such as video or audio tapes, or interactive web-based
software. The definition of “guidance document” encompasses all guidance
materials, regardless of format.*

Therefore, a wide range of agency communications with the public — even oral
statementsby agency officia sand staff — may be considered guidance” documents,”
as long as they are statements of “general applicability and future effect.”

However, given thedefinition provided intheexecutiveorder, itisunclear what
could constitute a “significant” guidance document. Guidance documents, unlike
regulations, cannot have a binding effect on the public.>* Therefore, it is not clear
how guidance can be expected to have the effects delineated in the definition (e.g.,
“lead to an annual effect of $100 million or more” or “materialy ater the budgetary

% For example, the Occupational Safety and Health Administration indicated in 2000 that
it had issued 3,374 guidance documents since March 1996. See U.S. Congress, House
Committee on Government Reform, Non-Binding Legal Effect of Agency Guidance
Documents, 106" Cong., 2™ sess., H.Rept. 106-1009 (Washington: GPO, 2000), p. 5.

3 Officeof Management and Budget, “ Final Bulletinfor Agency Good Guidance Practices,”
p. 3434.

% See, for example, Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir. 2000);
Chamber of Commerce v. Department of Labor, 174 F.3d 206 (D.C. Cir. 1999); Robert A.
Anthony, “Interpretive Rules, Policy Statements, Guidances, Manuals, and the Like —
Should AgenciesUse Themto Bind the Public?’ DukeLaw Journal, vol. 41 (1992), p. 1311.
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impact” of entitlements or grants). Arguably, because no guidance document can,
by itself, have such an effect, the requirement that agencies provide OIRA with
advance notification of any significant guidance documents could have little or no
impact on regulatory agencies. On the other hand, OMB has said that “there are
situationsin which it may reasonably be anticipated that a guidance document could
lead partiesto alter their conduct in amanner that would have such an economically
significant impact.”* Ultimately, because OIRA is given the authority to determine
which documents are “significant,” the scope and impact of this section’s
requirements may be as broad as OIRA determines that it needs to be.

Also unclear is the extent to which certain transparency provisions in E.O.
12866 will apply to guidance documentsthat are submitted to OIRA for review. For
example, will agencies be required to disclose the changes to their significant
guidance documents made at the suggestion and recommendation of OIRA (just as
they arewith regard to rules)? Will OIRA berequired to list publicly the significant
guidance documents that are under its review, and to disclose its meetings with
outside entities regarding those documents? Because E.O. 13422 did not change
those sections of E.O. 12866, it is reasonable to presume that the transparency
provisions applicable to rules are not applicable to agencies’ significant guidance
documents.

Supporters of the expansion of presidential review to significant guidance
documents have said the change will standardize and make more transparent the
process by which federal agencies develop, issue, and use guidance documents.®
Critics contend that the potentially broad scope of this provision may result in fewer
guidance documents being issued, with the policy officer or OIRA review serving as
a“bureaucratic bottleneck that would slow down agencies' ability to givethe public
information it needs.”* Another possible effect of this requirement, given the
number of guidance documentsthat agencies currently issue, isthat OIRA staff may
be inundated with such documents to review (on top of the hundreds of significant
proposed and final rules and the thousands of paperwork clearances they produce
each year) — at least until it is clear to the agencies what is and is not covered.

Use of Formal Rulemaking Procedures

E.O. 13422 also amends Section 6 of E.O. 12866 by adding the following
sentence: “In consultation with OIRA, each agency may also consider whether to
utilize formal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolution
of complex determinations.” Virtually all agency regulations are currently issued

% Officeof Management and Budget, “ Final Bulletinfor Agency Good Guidance Practices,”
p. 3435.

% John Sullivan, “ White House Sets Out New Requirementsfor AgenciesDeveloping Rules,
Guidance,” citing Paul Noe, partner at C&M Capitolink, who was a counselor to former
OIRA administrator John Graham.

3" Public Citizen, “New Executive Order Is Latest White House Power Grab.” Notably, in
guidance on theimpl ementation of the executive order (OMB memorandumM-07-13, p. 8),
OMB said it would complete its review of agency guidance documents within 30 days“or,
at that time, advise the agency when consultation will be complete.”
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under informal rulemaking proceduresunder 5U.S.C. 553, inwhich agenciespublish
proposed rulesinthe Federal Register for public comment, and subsequently publish
a final rule reflecting any changes made as a result of those comments. Formal
rulemaking, as the name implies, is a much more rigorous, trial-like, on-the-record
procedure in which interested persons testify and cross-examine witnesses, and the
agency may take depositions and issue subpoenas. It isgenerally considered amore
time-consuming and expensive process than informal rulemaking. Also, according
to 5 U.S.C. 556(d)(1), “[e]xcept as otherwise provided by statute, the proponent of
arule or order has the burden of proof.” Formal rulemaking was criticized in the
1970s, and hasfalleninto disuse sincethen.® The Administrative Conference of the
United States recommended that Congress should not require procedures beyond
informal rulemaking, and should never require trial-type procedures for resolving
questions of policy or fact.* One administrative law scholar has referred to formal
rulemaking asa*discredited” procedure that allows regulated entitiesto slow down
the rulemaking process.”

The executive order does not indicate, and OIRA has not explained, why this
provision wasadded to E.O. 12866. Agencieshave always had the ability to employ
formal rulemaking when they conclude that it isin the agencies' best interest to do
so. Therefore, the statement that agencies “may also consider whether to utilize
formal rulemaking procedures’ seems to grant discretion where discretion was
aready allowed. On the other hand, an agency’s “consultation with OIRA” may
result in greater use of formal rulemaking if OIRA can convincethe agency that itis
intheir best interest to do so. If that occurs, agency rulemaking could become even
more “ossified” than it already is.*

Congressional Hearings on E.O. 13422

On February 13, 2007, two House subcommittees held oversight hearings on
E.O. 13422 — one by the House Committee on Science and Technology's

% For adiscussion of formal rulemaking, see Jeffrey S. Lubbers, ed., A Guide to Federal
Agency Rulemaking, Fourth Edition (Chicago: AmericanBar Association, 2006), pp. 58-59.

% ACUS Recommendation 72-5, Procedures for the Adoption of Rules of General
Applicability, 38 Federal Register 19782, 1972; Jeffrey S. Lubbers, ed., A Guideto Federal
Agency Rulemaking, Fourth Edition, pp. 309-310.

“0 Testimony of Peter Strauss, Betts Professor of Law, Columbia Law School, in U.S.
Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, hearing on Executive Order 13422, February 13, 2007, available at
[http://judiciary.house.gov/media/pdfs/Strauss070213.pdf].

“! Several observers have commented on the “ ossification” of the rulemaking process as a
result of numerous statutory and executive order requirements. See, for example, Thomas
O. McGarity, “Some Thoughts on ‘Deossifying’ the Rulemaking Process, Duke Law
Journal, vol. 41 (June 1992), pp. 1385-1462; Richard J. Pierce, Jr., “Seven Ways to
Deossify Agency Rulemaking,” 47 Administrative Law Review, vol. 47, winter 1995, pp.
59-93; Paul R. Verkuil, “Rulemaking Ossification — A Modest Proposal,” Administrative
Law Review, val. 47 (summer 1995), pp. 453-459.
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Subcommittee on Investigations and Oversight,” and the other by the House
Committee on the Judiciary’s Subcommittee on Commercial and Administrative
Law.®® On April 26, 2007, the Subcommittee on Investigations and Oversight held
asecond hearing on the executive order.*

Investigations and Oversight — February 2007

At the Investigations and Oversight Subcommittee hearing in February 2007,
Chairman Brad Miller questioned whether the new executiveorder creates* ana most
insuperable biasin favor of agency inaction,” and whether the order “shift(s) to the
President powers that the framers of our Constitution intended to be exercised by
Congress.” However, Ranking Member F. James Sensenbrenner, Jr. said “l am
inclined to think that the issues that will be brought up today have less to do with
their policy implications, and moreto do with whoissued them,” and said hebelieved
the executive order and the related OMB guidance bulletin simply formalize many
of the principles established in previous administrations. (Emphasis in original.)
Three of the four witnesses at the hearing noted areas of concern about the new
executive order:

e Sally Katzen, a professor of law, OIRA Administrator during the
Clinton Administration, and one of the origina authors of E.O.
12866, noted three areas of concern about E.O. 13422: (1) its
issuance “without any consultation or explanation,” (2) itsissuance
“on the heels of OMB’ simposing multiple mandates/requirements
on the agencies when they are developing regulations,” and (3) its
effect of “making it more difficult for agencies to do their jobs
because regulations are disfavored in this Administration.” *

e David C. Vladeck, associate professor of law and director of the
Institute for Public Representation at the Georgetown University
Law Center, said the new order (1) “usurps congressional authority
by directing agencies to justify regulatory actions on the basis of
market failure,” (2) “unwisely expands OIRA’s authority to
guidance,” (3) “resurrect’s the discredited concept of a regulatory
budget,” and (4) “further politicizestheregulatory process’ through
the new RPO designation process.*

“2 To view a copy of the hearing charter and the witnesses prepared statements, see
[ http://science.house.gov/publications/hearings markups_details.aspx?Newsl D=1269].

“3 To view this hearing and obtain copies of the witnesses’ prepared statements, see
[http://judiciary.house.gov/oversight.aspx? D=269].

“ To view this hearing and obtain copies of the witnesses’ prepared statements, see

[ http://science.house.gov/publications/hearings markups_details.aspx?NewslD=1777].

“ For acopy of Ms. Katzen’s written statement, see
[ http://democrats.science.house.gov/M edial/File/ Commdocs/hearings/2007/oversight/13f
eb/katzen_testimony.pdf].

“6 For acopy of Mr. Vladeck’ s written statement, see [http://democrats.science.house.gov/
(continued...)
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e Rick Melberth, director of federal regulatory policy at OMB Watch,
recommended that Congress (1) explorethelegality of the executive
order amendments and their implementation, (2) oversee the
issuance of OIRA guidance on the market failure principle, and (3)
“look at limiting agencies and OIRA’s spending on the specific
elements of the amendments.”*’

The fourth hearing witness, however, welcomed the issuance of E.O. 13422.
William L. Kovacs, vice president of the U.S. Chamber of Commerce, said the order
was “[f]ar from being radical,” and merely instructs federal agenciesto (1) state the
reason for the regulation, (2) identify the aggregate cost of theregulation to assist the
identification of agency priorities, and (3) have an agency RPO ensure that these
requirements have been followed. He also said the order “corrects the abuse of
guidance documents by federal agencies seeking to avoid public participation in the
rulemaking process,” and that the order and the OMB guidance bulletin “are part of
along effort by Congress and several Administrations to improve the transparency
and quality of government data and provide effective parameters to guide the
regulatory activities of federal agencies.”*®

Commercial and Administrative Law — February 2007

Atthe Commercia and Administrative Law Subcommittee hearing in February
2007, Chairman Linda T. Sanchez said she was “ concerned that the main thrust of
this new Order appears to shift control of the regulatory process from the agencies
— the entities that have the most substantive knowledge and experience — to the
WhiteHouse.” On the other hand, Ranking Member Chris Cannon said the changes
were “useful refinements’ to the existing regulatory review process, and could be
expected to lead to improved governance.

The first witness was Steven D. Aitken, then Acting Administrator of OIRA,
who said both the new executive order and the OMB guidance bulletin “ share the
goal of improving the way that the federal government does business.” The bulk of
his testimony focused on the guidance provisions; there, he said that only some
agency guidance documents would be subject to interagency review, and that many
agencies may already be doing what the order requires. Mr. Aitken also said that (1)
RPOs in many federal agencies were aready presidential appointees, and that by
requiring the designation of presidential appointees for this position the President
was ensuring that, in most cases, theinitiation of rulemaking would be authorized by
individuals in Senate-confirmed positions; (2) the requirement that agencies
aggregatethe costsand benefitsof their upcoming rules shiftsthe burden of summing
up rules from the public to the agencies; and (3) the concept of market failure has

%6 (...continued)
M edia/File/Commdocs/hearings/2007/oversight/13feb/vliadeck _testimony.pdf].

“"For acopy of Mr. Melberth’ swritten statement, see [http://democrats.science.house.gov/
M edia/File/Commdocs/hearings/2007/oversight/13feb/M el berth_testimony.pdf].

“8 For a copy of Mr. Kovac's written statement, see [http://democrats.science.house.gov/
M edia/File/ Commdocs/hearings/2007/oversight/13feb/kovacs_testimony.pdf].
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always been part of E.O. 12866, is not the only basis on which agencies can justify
their regulations, and does not affect other statutory provisions that may prompt the
issuance of arule.”

One other witness at the hearing — Paul Noe, of C&M Capitolink, LLC, and
former counselor toformer OIRA Administrator John Graham — indicated that E.O.
13422 comprised “important and salutary steps toward good governance,” and did
not represent athreat to federal rulemaking. For example, he said the provisionsin
the order involving RPOs “only codifies prior practicein both the Bush and Clinton
Administrations,” and he characterized the requirement for aggregate cost and benefit
estimates as a sensible “toting up of already required information.”*

Two other witnesses at this hearing were less sanguine about the effects of the
executive order. Sally Katzen repeated the concerns that she voiced at the earlier
hearing, and concluded by saying that “the message [of the executive order] is that
agencies should not be doing thejob that Congress has del egated to them.”>* Another
witness, Peter Strauss of ColumbiaLaw School, said that the RPO provisionsin the
executiveorder “threatensadramaticincreasein presidential control over regulatory
outcomes, to an extent Congress has not authorized and in my judgement must
authorize.” Heaso said that the provisionsregarding formal rulemaking “threatens
redeployment of a discredited, remarkably expensive rulemaking procedure that
delivers substantial controls over the timing and cost of rulemaking into the hands
of private parties — notably, | fear, those whose dangerous activities proposed
regulationsareintended to limit.” Professor Strauss, noting that the President could
veto any freestanding | egislation designed to undo the executive order, suggested that
a“do not spend” rider on an appropriations bill was more likely to be effective in
preventing the order from taking effect.*

Investigations and Oversight — April 2007

At the Investigations and Oversight Subcommittee hearing in April 2007,
Steven D. Aitken (by then, former Acting Administrator of OIRA) testified that many
of the requirements in E.O. 13422 were not new, and were sometimes
misunderstood. For example, he said that the order did not require agencies to
submit al significant guidance documents to OIRA for review, but only to inform
OIRA of upcoming documents so that there could be an opportunity for review. He
also said that agency RPOswould continueto report to agency heads even though the
requirement in E.O. 12866 had been deleted. However, Chairman Miller said that
the RPO provisionsintheorder were* especially troubling,” and that given their new

“9 For acopy of Mr. Aitken’ swritten statement, see [http://judiciary.house.gov/media/pdfs/
Aitken070213.pdf].

* For a copy of Mr. Noe' s written statement, see
[http://judiciary.house.gov/media/pdfyNoe070213.pdf].

*1 For acopy of Ms. Katzen’ s written statement, see
[http://judiciary.house.gov/Oversight Testimony.aspx? D=726].

%2 For acopy of Mr. Strauss written statement, see
[http://judiciary.house.gov/media/pdfs/Strauss070213.pdf] .
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authority, RPOs could “smother regulatory efforts in the crib before an agency can
even begin considering aregulatory action.”** He also asked Mr. Aitken to describe
how the executive order was developed, but Mr. Aitken declined to do so, citing a
“deliberative process’ privilege within the executive branch.

Other witnesses at the hearing offered differing perspectives on the executive
order. For example, Robert W. Hahn and Robert E. Litan of the AEI-Brookings Joint
Center for Regulatory Studies generally supported the issuance of E.O. 13422.
Although they agreed with critics that the designation of presidentially appointed
RPOs would “politicize” the rulemaking process by taking away some discretion
from civil servants, they characterized that result as“agood thing” that would make
the President more accountable for regulatory policies. Their one complaint about
the order was that it did not go far enough, excluding independent regulatory
agenciesfromitsrequirements. Ontheother hand, Gary Bassfrom OMB Watch said
the executive order “threatens public protections by further centralizing executive
control over the regulatory process, removing agency discretion over legidative
implementation, codifies regulatory delay, and substitutes free market criteria for
public values of health, safety, and environmental protections.” He urged Congress
to overturn the order or limit its implementation.

Congressional Actions to Block the Implementation
of E.O. 13422

Congress hasrevoked executive ordersin the past, both directly (e.g., declaring
that a specific order shall not have any legal effect) and by reversing certain
provisionsintheorders.® However, if the President choosesto veto such legislation,
enactment into law would require atwo-thirds mgjority in both houses of Congress.
Therefore, some (e.g., Professor Peter Strauss) have suggested including language
prohibiting theimplementation of theexecutiveorder in*“must pass’ legidation (e.g.,
an appropriations bill), thereby making a presidential veto less likely.*

3 Ralph Lindeman, “House Panels Seek Ways to Curb Impact of Executive Order on
Regulatory Activity,” BNA Daily Report for Executives, April 27, 2007, p. A-39.

> CRS Report RS20846, Executive Orders: I ssuanceand Revocation, by T.J. Halstead. The
most recent direct congressional revocation appearsto haveinvolved E.O. 12806, an order
by President George H.W. Bush to the Secretary of the Department of Health and Human
Servicesto establish ahuman fetal tissue bank for research purposes. Congressrevoked the
order by simply stating that “the provisions of Executive Order 12806 shall not have any
legal effect.” See P.L. 103-43, 107 Stat. 133, 121. For other examples, see House
Committee on Rules, Subcommittee on Legislative and Budget Process, 106" Cong., 1%
sess., Hearing on the Impact of Executive Orders on Lawmaking: Executive Lawmaking?
(October 27, 1999), pp. 124-127.

* Testimony of Peter L. Strauss, in U.S. Congress, House Committee on Science and
Technology, Subcommittee on Investigations and Oversight, Amending Executive Order
12866: Good Governance or Regulatory Usurpation? Part |1, hearings, 110" Cong., 1%
sess., April 26, 2007.
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OnJune 27,2007, during Housefloor consideration of H.R. 2829, the Financial
Services and General Government (FSGG) Appropriations Act, 2008 (which funds
OMB, among other agencies), Representative Brad Miller and Representative Linda
Sanchez offered a “genera provision” amendment stating that “None of the funds
made available by this Act may be used to implement Executive Order 13422.” In
introducing the amendment, Mr. Miller said the executive order “ claims powersfor
the President over agency rulemaking that is [sic] consistent neither with statutes
passed by Congress nor with the Congtitution.” He also said that the order “lets
political appointees overrule the professionals at each agency in secret with no
accountability to anyone.” Representative Jose Serrano said he supported the
amendment, saying that Representative Miller had “raised some very serious issues
that need addressing.” Representative Ral ph Regulasaid he opposed theamendment,
saying it needed additional study, but did not cal for a recorded vote. The
amendment was agreed to as Section 901 of H.R. 2829 as passed by the House. If
this provision were part of the final FSGG appropriations act, neither OMB nor any
other agency funded by the act could useits FY 2008 appropriationsto implement the
order. However, this provision would not affect agencies that are funded by other
appropriations acts.

In the wake of this action, on July 12, 2007, the Director of OMB sent a letter
to the chairmen and ranking members of the House and Senate Appropriations
Committees stating that “If the President were presented with abill that contained a
restriction on the implementation of Executive Order 13422, the President’ s Senior
Advisors would recommend that he veto the bill.” The Director urged the rejection
of any provision that would interfere in any way with the implementation of the
executive order “because it involves a matter that directly affects the operation of
[OMB] and involves the President’s authority to manage the Executive Branch.”
That same day, a group of 64 trade organizations covering a range of industries
(reportedly organized by the U.S. Chamber of Commerce) sent a letter to the
chairman and ranking member of the Senate Committee on Appropriations urging
them to oppose any languagein the FSGG appropriations bill that would bar funding
for E.O. 13422* The letter characterized the executive order as a “good
government” measure, and said the requirements “are merely an attempt to instill
principles of accountability and transparency into the regulatory process.”

As reported by the Senate Subcommittee on Financia Services, the FSGG
appropriations bill contained a provision stating that no funds in the measure could
beused toimplement either E.O. 13422 or the OM B bull etin on guidance documents.
However, one of the “manager’s package” amendments to the legidation that was
adopted when the bill was reported by the full Senate Appropriations Committee on
July 12, 2007, deleted this provision from the legislation. Aidesto Senator Richard
Durbin were quoted as saying that the Senator would attempt to reinstate the House

% Ralph Lindeman, “Senate Appropriations Committee Declines To Bar Spending on
Rulemaking Exec Order,” BNA Daily Report for Executives, July 16, 2007, p. A-19.

>"To view acopy of this letter, see
[http://www.uschamber.com/issues/letters/2007/070712_financial_services.htm].
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language inhibiting the implementation of the executive order when the bill was
considered in conference.®

Concluding Notes

The amendments made by E.O. 13422 to E.O. 12866 are the most significant
sincethe latter order wasissued in 1993, but the characterizations of the changes by
interested partiesaredramatically different. Jeffrey Rosen, general counsel at OMB,
reportedly characterized the new executive order as “a classic good-government
measurethat will make federal agencies more open and accountable.”* On the other
hand, Gary Bass, executive director of OMB Watch said the changes made to the
regulatory review process were “bad, bad, bad,” and predicted that they would
hamper the government’s ability to respond to regulatory crises such as E.coli
outbreaks on fresh vegetables.* One Member of Congresswas quoted as saying that
theorder “allowsthe political staff at the White Houseto dictate decisionson health
and safety issues, even if the government’s own impartial experts disagree. Thisis
aterrible way to govern, but great news for special interests.”®

Although observershavetaken very different positionson thedesirability of the
changes made by E.O. 13422, several things about the order are not clear. Firgt, it
is unclear why the changes to the existing regulatory review process were made.
Notably, athough E.O. 13422 requires agenciesto providewritten rationalesfor why
they are issuing regulations, no such rationale was offered in conjunction with this
or any of the other new requirements in the order. For example, it is unclear what
“market failure” or other specific problem led to theissuance of the requirementsthat
agencies have RPOs who are presidential appointees, or that agencies submit
significant guidance documents to OIRA for review. Although the acting OIRA
Administrator indicated that the executive order’ sguidance provisionswereintended
to “reinforce” the OMB guidance bulletin and improve the quality of agency
guidance documents through interagency review, he did not describe any recent
instances of poor quality guidance that led to this provision in the order. Also, his
comments indicating that other parts of the executive order were consistent with
existing practices(e.g., provisionsregarding“ market failure” and formal rulemaking)
raise questions regarding why changes to the executive order were believed
necessary. Neither the President nor OMB is required to explain why executive
orders areissued, or why existing OIRA review processes are changed. And sound
public policy rationales can be envisioned concerning why the changes were made.
Providing those rational es might have gone along way toward quieting some of the
concerns that have been voiced regarding the changes.

% Rebecca Adams and Michael Crittenden, “ Congress and White House: A Regulatory
Rumble,” CQ Weekly, July 23, 2007, p. 2162.

% Robert Pear, “ Bush Directive Increases Sway on Regulation.”

€ John D. McKinnon, “White House Flexes Muscles Over U.S. Regulations,” Wall Street
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Also unclear is the effect of the changes made by E.O. 13422 on federal
rulemaking agencies, the rules that emerge from the rulemaking process, and on the
transparency of that process to the public. In some cases, that lack of clarity is
because of the discretion givento agenciesand OIRA inthereview process(e.g., that
agenciestakecertain actions”totheextent possible” or “whereapplicable’). Inother
cases, the effects are unclear because the order does not appear to change existing
practices (e.g., that agencies be allowed to use formal rulemaking). In still other
cases, the new requirements seem to be based on false presumptions (e.g., that
agencies regulatory plans contain estimates of costs and benefits that can be
aggregated) or seem to have an indefinite scope (e.g., what qualifies as a“guidance
document” or a“significant guidance document”).

Ultimately, the degree to which E.O. 13422 changes existing practices will
likely depend on how the order isimplemented by OIRA and the agencies. Will, for
example, OIRA insist that agenciesidentify a“ specific market failure” beforeissuing
proposed or final rules, or will that provision be interpreted more broadly to require
simply aclear statement of therules' intentions? Will agency heads continueto have
discretion in the appointment of RPOs (albeit |ess than before since they must now
select from current presidential appointees), or will the White House direct the
agency headsin those appointments? Will these policy officers continueto report to
the agency heads (as OMB says they should), or will they now report to the White
House or OMB? Will the requirement that agencies provide estimates of aggregate
costs and benefits be used as a prelude to greater control and the development of
regulatory budgets, or will such estimates be relatively easy to develop and reved
cumulative effects that have heretofore been hidden? Will the requirement that
OIRA benoatified of forthcoming significant agency guidance documentsproveto be
a major expansion of presidential influence over regulatory agencies, or will
“significant guidance document,” asdefined inthe order, be acontradictionin terms
resulting in virtually no such documents being covered by the order’ s requirements?
And finally, will OIRA require agencies to enter into more formal rulemaking
procedures, or will agencies continue to have the discretion to use such procedures
only in rare circumstances?

Third, it isunclear what impact the changes brought about by E.O. 13422 will
have on the balance of power between the President and Congress in this area.
Congress has a vested interest in the regulations that emerge from the rulemaking
process, having created each regul atory agency, confirmed agency heads, and enacted
the legislation underpinning each proposed and final rule. Therefore, presidentially
initiated changesthat may affect these congressional directives(e.g., therequirement
that each agency identify a specific “market failure” or “problem” beforeissuing a
rule) are naturally of potential interest to Congress. Another area of the executive
order that may affect presidential-congressional bal ance of power involvesthe RPOs,
particularly their new authority to control regul atory planning and output (unlessthe
agency head objects), the fact that the order no longer requires them to report to the
agency head, and the lack of clarity as to whether they must be reconfirmed by the
Senate because of their new authorities. Finally, OM B’ sstatementsnotwithstanding,
it is unclear whether the executive order intended to require that independent
regul atory agencies have presidential appointees as RPOs. Doing so would extend
the reach of the President and presidential review into agencies that had not
previously been subject to such scrutiny (and commensurately |essening theagencies
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relationships with Congress, which created them to be more independent of the
President).

These three areas of uncertainty notwithstanding, the issuance of these
amendments to E.O. 12866 are important if for no other reason than that the
President deemed them necessary. The changesmade by E.O. 13422 — particularly
theexpansion of OIRA review to guidance documentsand therequirement that RPOs
be presidential appointees with enhanced power — represent a clear expansion of
presidential authority over rulemaking agencies. In that regard, the executive order
can be viewed as part of a broader statement of presidential authority presented
throughout the Bush Administration— from declining to provide accessto executive
branch documents and information to presidential signing statementsindicating that
certain statutory provisions will be interpreted consistent with the President’ s view
of the“unitary executive.”® Infact, in his February 2007 testimony on the order, the
acting OIRA Administrator cited the “basic need of the President and his White
House staff to monitor the consistency of executive agency regulations with
Administration policy” asjustification for the extension of OIRA review to agency
guidance documents. Also, in his July 2007 letter conveying the Administration’s
objections to legidation restricting the implementation of the executive order, the
OMB Director said hewas doing so becausethelegidlation “involvesthe President’s
authority to manage the Executive Branch.”

Cornelius M. Kerwin, author of the textbook Rulemaking: How Government
Agencies Write Law and Make Policy,”® was quoted as saying that this dispute
between Congressand the President over E.O. 13422 appearsto beaclassic example
of an “inter-branch conflict.”® Similarly, Cindy Skrzycki, the author of The
Regulators,®® said, “The Bush administration and the Democratic-controlled
Congress are fighting over who will have the most influence over writing rules on
health and safety issues. While the dispute is not as dramatic as the ones over fired
prosecutors and wartime surveillance, the stakes are high.”
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