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Summary

The Energy Policy Act of 2005 (P.L. 109-58), signed by President Bush on
August 8, 2005, was the first omnibus energy legislation enacted in more than a
decade. Spurred by rising energy prices and growing dependence on foreign ail, the
new energy law was shaped by competing concerns about energy security,
environmental quality, and economic growth. Maor provisionsin the bill include:

Electricity. The Federa Energy Regulatory Commission (FERC) isauthorized
to certify a national electric reliability organization (ERO) to enforce mandatory
reliability standards for the bulk-power system. Federal power of eminent domain
may be used to acquire electric transmission rights-of-way in areas designated as
congested by the Secretary of Energy. Theact repealsarequirement under the Public
Utility Regulatory Policies Act (PURPA) that utilities must purchase power from all
qualifying facilities and small power producers at a rate based on the utilities
avoided cost. Also repedled is the Public Utility Holding Company Act of 1935
(PUHCA), which restricted the structure of holding companies of investor-owned
utilities.

Renewable Fuels Sandard. Gasoline soldinthe United States must contain an
increasing amount of renewablefuel, such asethanol or biodiesel. Motor fuels must
contain at least 4.0 billion gallons of renewables in 2006, a level that increases by
700 million gallons each year through 2011 before reaching a level of 7.5 billion
galonsin 2012.

Tax Incentives. Tax reductions of $14.5 billion over 11 years are provided to
encourage domestic energy production and energy efficiency, including about $1.3
billion for energy efficiency and conservation, about $4.5 billion for renewable
energy, a$2.6 billion package of oil and gasincentives, nearly $3.0 billion for coal,
and morethan $3.0 billion in electricity incentives (which includesanew production
tax credit for nuclear powe).

Energy Efficiency. Improved national energy efficiency isencouraged through
new statutory standards, requirementsfor federal action, andincentivesfor voluntary
improvements.

Domestic Energy Production. The act encourages production on federal lands
through royalty reductions for marginal oil and gas wells on public lands and the
outer continental shelf. Provisions are aso included to increase access to federa
lands for drilling activities and other energy projects.

Several proposalsthat wereintensely debated during consideration of theenergy
bill did not make it into the enacted legislation. The most prominent of these
defeated provisionswould haveallowed oil and gas productionintheArctic National
Wildlife Refuge (ANWR), increased corporate average fuel economy (CAFE)
standards, and established stronger federal effortsto reduce greenhouse gases. This
report will not be updated.
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Energy Policy Act of 2005: Summary and
Analysis of Enacted Provisions

Introduction

The Energy Policy Act of 2005 (P.L. 109-58), signed by President Bush August
8, 2005, was the first omnibus energy legislation enacted in more than a decade.
Major provisionsinclude tax incentives for domestic energy production and energy
efficiency, amandate to double the nation’ s use of biofuels, repeal of restrictionson
interstate utility holding companies, faster procedures for energy production on
federal lands, and authorization of numerous federal energy research and
development programs.

Spurred by rising energy pricesand growing dependence onforeign oil, the new
energy law was shaped by competing concerns about energy security, environmental
quality, and economic growth. For example, efforts to enhance energy security by
allowing oil and gas production in the Arctic National Wildlife Refuge (ANWR)
were blocked by environmental concerns. Conversely, efforts to address
environmental quality by restricting carbon dioxide and other greenhouse gaseswere
stymied largely because of their potential effect on the U.S. economy, as were
proposals to increase automobile fuel economy standards.

Soon after the Energy Policy Act was enacted, disruption from Hurricanes
Katrinaand Ritacontributed to asurgein U.S. gasolineprices, prompting widespread
criticism that the new law did not adequately address the nation’ s gasoline supply.*
As with most energy legislation since the 1970s, the new energy law has few
provisons amed at near-term problems in the energy market, being focused
primarily on the mid- to long term.

Major Provisions

Electricity Regulation. Title XII authorizesthe Federal Energy Regulatory
Commission (FERC) to certify a national electric reliability organization (ERO) to
enforce mandatory reliability standards for the bulk-power system. All ERO
standards must be approved by FERC. The ERO can impose penalties on a user,
owner, or operator of the bulk-power system for violations of any FERC-approved
reliability standard.

The Secretary of Energy isrequired to conduct a study of electric transmission
congestion every threeyearsand may designate ageographi c areaasbeing congested.

! The House subsequently passed | egisl ation to encourage the expansion of U.S. ail refinery
capacity (H.R. 3893, passed October 7, 2005).
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Under certain conditions, FERC is authorized to issue construction permits in
congested areas. Permit holdersmay petitioninU.S. District Court to acquirerights-
of-way through eminent domain. An applicant for federal authorization to site
transmission facilities on federal lands could request that the Department of Energy
be the lead agency to coordinate environmental review and other federa
authorization. If a federal agency has denied an authorization required by a
transmission or distribution facility, the denial could be appeal ed by the applicant or
relevant state to the President.

Section 210 of the Public Utility Regulatory PoliciesAct (PURPA, P.L. 95-617)
had required utilitiesto purchase power fromall qualifying facilitiesand small power
producers at a rate based on the utilities avoided cost. The Energy Policy Act
repeal sthe PURPA mandatory purchase requirement for new contractsif FERC finds
that a competitive electricity market exists and a qualifying facility has adequate
access to wholesale markets.

Also repealed isthe Public Utility Holding Company Act of 1935 (PUHCA, 15
U.S.C. 79 et seq.), which restricted the structure of holding companies of investor-
owned utilities, and provided for Securities and Exchange Commission (SEC)
regulation of mergers and diversification proposals. FERC and state regulatory
bodies must be given access to utility books and records.

FERC isdirected to facilitate price transparency in wholesal e el ectric markets,
relying on existing price publishers and providers of trade processing servicesto the
maximum extent possible. However, FERC may establish an electronicinformation
system if it determines that existing price information is not adequate. FERC is
given approval authority over theacquisition of securitiesand themerger, sale, lease,
or disposition of facilities under FERC' s jurisdiction with avalue in excess of $10
million.

(For additional discussion on these issues, see CRS Report RL32728, Electric
Utility Regulatory Reform: Issues for the 109th Congress, by (name redacted) ; and CRS
Report RL32133, Federal Merger Review Authority, by (name redacted), (name red
acted), and (name redacted).)

Renewable Fuel Standard and MTBE. Title XV contains several
provisions addressing the gasoline additives methyl tertiary butyl ether (MTBE) and
ethanol.

Under the Clean Air Act Amendments of 1990, reformulated gasoline (RFG)
sold in many areas of the country with poor air quality was required to contain an
oxygenate (MTBE, ethanol, or other substances containing oxygen) to improve
combustion and reduce emissions of ozone-forming compounds and carbon
monoxide. Title XV repeals the Clean Air Act requirement to use oxygenates in
RFG, eliminating akey incentive for refinersto use MTBE. In place of the oxygen
requirement, the energy law establishes a new requirement that gasoline contain an
increasing amount of renewable fuel such as ethanol or biodiesel. Thelaw requires
that motor fuels contain at least 4.0 hillion gallons of renewables in 2006, and
requires an increase of 700 million gallons each year through 2011, before reaching
alevel of 7.5 billion gallonsin 2012. (In 2004, about 3.4 billion gallons of ethanol
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were used in motor fuels.) The law also authorizes funds to clean up MTBE
contamination in groundwater.

The enacted law aso contains “anti-backdiding” provisions, to preserve the
reductions in emissions of toxic substances achieved by the RFG program. The
baseline emissions are set as the quantity emitted in 2001 and 2002.

The most controversial of the MTBE provisions was dropped in conference: a
“safe harbor” that the House version would have provided for fuels containing
renewablefuel or MTBE. The safe harbor from liability would have meant that such
fuels could not be deemed defective in design or manufacture by virtue of the fact
that they contained M TBE or renewablefuel. The effect of thisprovisionwould have
been to protect anyone in the product chain, from manufacturers to retailers, from
liability for cleanup of contamination or for personal injury or property damage based
on the nature of the product.

(For additional information, see CRS Report RL 32865, Renewable Fuels and
MTBE: A Comparison of Selected Legidlative Initiatives, by (name redacted),
(name redacted), (name redacted), a nd (name redacted); CRS Report RL30369,
Fuel Ethanol: Background and Public Policy Issues, by (name redacted) and
(name redacted); and CRS Report RL32787, MTBE in Gasoline: Clean Air and
Drinking Water Issues, by (name redacted) and (name redacted).)

Energy Taxes. Title X1l provides about $14.5 billion in tax reductions over
11 years to encourage domestic energy production and energy efficiency. Tax
incentives of about $1.3 billion are provided for energy efficiency and conservation,
including a deduction for energy-efficient commercial property, fuel cells, and
micro-turbines. About $4.5 billion is provided in renewable energy incentives,
including atwo-year extension of the 845 renewabl e electricity tax credit, renewable
energy bonds, and business credits for solar. A $2.6 billion package of oil and gas
incentivesincludes seven-year depreciation for natural gasgatheringlines, arefinery
expensing (one-year writeoff) provision, and a small refiner provision.

A nearly $3.0 billion coa package would provide 84-month amortization for
pollution control facilitiesand treatment of the 829 production tax credit asageneral
business credit. More than $3.0 billion in electricity incentives include provisions
providing 15-year depreciation for transmission property, nuclear decommissioning
provisions, and a nuclear electricity production tax credit. It also provides for the
five-year carry-back of net operating losses of certain electric utility companies.

(For more background, see CRS Issue Brief 1B10054, Energy Tax Policy, by
(name redacted).)

Nuclear Energy. Strong incentives for building new commercial nuclear
power plants are included in Title VI, including tax credits, loan guarantees, and
regulatory delay compensation. The law also reauthorizes the Price-Anderson Act
nuclear liability systemfor 20 years and authorizesthe Department of Energy (DOE)
to build an advanced reactor in ldaho.
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The strongest nuclear incentive is a 1.8-cents/kilowatt-hour tax credit for
electricity produced by nuclear reactors. The credit is available for up to 6,000
megawatts of new capacity — the equivalent of about five or six new reactors— for
the first eight years of operation. The nuclear production tax credit also had been
included in the energy bill conference report in the 108" Congress, and the Energy
Information Administration concluded then that the credit would provide sufficient
incentives for new commercial reactors to be built.?

The Secretary of Energy is authorized to help pay the cost of regulatory delays
at up to six new commercial nuclear reactors. Up to $500 million is authorized for
each of thefirst two reactorsthat begin construction, plusup to $250 million for each
of the next four. Delays caused by the failure of areactor owner to comply with laws
or regulations would not be covered.

Reauthorization of the Price-Anderson Act was generally considered to be a
prerequisite for new reactors. Under Price-Anderson, commercial reactor accident
damages are paid through a combination of private-sector insurance and a nuclear
industry self-insurance system. Liability is capped at the maximum coverage
availableunder thesystem, currently about $10.7 billion. TitleV1 providesa20-year
extension of Price-Anderson, to the end of 2025.

The law aso addresses concerns about nuclear power plant security. The
Nuclear Regulatory Commission (NRC) within 18 monthsis required to revise the
“design basis threat” (DBT) that nuclear plant security forces must be able to
overcome, each nuclear plant must undergo a force-on-force security evaluation at
least every three years, and each NRC region must have a federal security
coordinator.

(For more information, see CRS Issue Brief IB88090, Nuclear Energy Palicy,
by (name redacted).)

Energy Efficiency and Renewable Energy. Improved nationa energy
efficiency is encouraged through new statutory standards, requirements for federal
action, and incentives for voluntary improvements. The law’s energy conservation
provisions (Title I) deal almost entirely with energy consumption by buildings,
industrial processes, appliances and commercial equipment, and other stationary
activities. Highly controversia efficiency standardsfor motor vehiclesare excluded
from the act.

New efficiency standards for appliances and commercia equipment may have
the most certainimpact, with the effectiveness of many of thetitle’ sother provisions
depending largely on appropriations and implementation. Thelaw addresses energy
efficiency standards, water-use standards, and |abeling rulesfor avariety of products.
Some efficiency standards are explicitly set in the law, while others are to be
determined by DOE. Measures aimed at the federal government’s own energy
efficiency and water consumption range from the treatment of energy costs in the

2U.S. Department of Energy. Energy Information Administration. Analysisof Five Selected
Tax Provision of the Conference Energy Bill of 2003. SR/OIAF/2004-01. February 2004.
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federal budget and procurement processes to specific requirements for upgrading
equipment in congressional office buildings.

Renewableenergy provisionsin Title Il areintended to increase production and
use, advance technology development, and promote commercial development.
Potentially thelargest impact could comefrom abroadening of therenewable energy
production incentive (REPI) payment for electricity generated by renewable energy
facilities, although funding is subject to appropriations. Other provisions establish
resource assessments, federal purchases of equipment and electricity, federal land
leasing, and grants, all of which are also subject to appropriations.

(For additional information, see CRS Issue Brief IB10020, Energy Efficiency:
Budget, Oil Conservation and Electricity Conservation I ssues, by (name redacted), and
CRS Issue Brief 1B10041, Renewable Energy: Tax Credit, Budget, and Electricity
Production Issues, by (name redacted).)

Domestic Energy Production. The Department of the Interior (DOI) has
estimated that roughly a quarter of oil resources and less than one-fifth of gas
resources on Indian lands have been developed. The Energy Policy Act encourages
production on federal landsthrough royalty reductionsfor marginal oil and gaswells
on public lands and the outer continental shelf. Provisions are also included to
increase access to federal lands by energy projects — such as drilling activities,
electric transmission lines, and gas pipelines. In addition, the law prevents the
Environmental Protection Agency (EPA) from regulating hydraulic fracturing to
protect drinking water sources.

(For additional information, see CRS Report RL32873, Key Environmental
Issues in the Energy Policy Act of 2005, coordinated by (name redacted), and
CRSReport RL32262, Selected Legal and Policy | ssues Related to Coal bed Methane
Development, by (name redacted).)

Hydrogen and Fuel Cells. Title VIII establishes a hydrogen and fuel cell
program with a goal of producing commercial fuel cell vehicles and developing
hydrogen infrastructure by 2020. Critics of the Administration suggest that the
hydrogen program isintended to forestall any attemptsto significantly raise vehicle
Corporate Average Fuel Economy (CAFE) standards, and that it relieves the
automotive industry of assuming more initiative in pursuing technological
innovations. On the other hand, some contend that it is appropriate for government
to become involved in the devel opment of technologies that could address national
environmental and energy goals but are too risky to draw private-sector investment.

(For additional information, see CRSReport RS21442, Hydrogen and Fuel Cell
R&D: FreedomCAR and the President’s Hydrogen Fuel Initiative, by (name re
dacted), and CRS Report RL32196, A Hydrogen Economy and Fuel Cells: An
Overview, by (name redacted) and Aimee E. Curtright.)

Organization of Report

The remainder of this report provides a section-by-section summary of the
provisions of the Energy Policy Act of 2005. Discussions of |legidlative background
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and policy implications are provided for bill titles and subtitles that address unified
programs or policy areas. Some of the most controversial sections are discussed in
greater detail. Funding authorizations are shown in Table 3 at the end of the report.

Title | — Energy Efficiency

Improved national energy efficiency is encouraged through new statutory
standards, requirements for federa action, and incentives for voluntary
improvements. This title deals amost entirely with energy used by buildings,
industrial processes, appliances and commercia equipment, and other stationary
activities. Highly controversial efficiency standardsfor motor vehiclesare excluded
fromtheact. New efficiency standardsfor appliances and commercial equipment in
Subtitle C may have the most certain impact, with the effectiveness of many of the
title' s other provisions depending largely on appropriations and implementation.

Subtitle A — Federal Programs

Summary of Provisions. Measuresaimed at thefederal government’sown
energy efficiency and water consumption range from the treatment of energy costs
in the federa budget and procurement processes to specific requirements for
upgrading equipment in congressional office buildings.

Energy and Water Saving Measures in Congressional Buildings
(Sec. 101). The Architect of the Capitol is required to plan and implement an
energy and water conservation strategy for congressional buildingsthat isconsistent
with that required of other federal buildings. An annual report is required.

Energy Management Requirements (Sec. 102). Thebaselinefor federa
energy savings is updated from FY 1985 to FY 2003, and a new 20% reduction goal
isset for FY 2015. By the end of 2014, DOE isto assess progress and set a new goal
for FY 2016 through FY 2025. Standards for exclusion are set, which empower DOE
to exempt, under certain conditions, buildingsthat serve anational security function
or for which achieving the target would be impracticable. Further, agencies are
allowed to retain appropriations for energy expenses that are saved by the energy
efficiency measures. A report to Congressis required.

Energy Use Measurement and Accountability (Sec. 103). Federd
buildings are required to be metered or sub-metered by October 1, 2012, to help
reduce energy costs and promote energy savings. Further, the Secretary of Energy
is required to prepare guidelines for agency energy managers to facilitate
implementation of metering. After guidelines are established, each agency is
required to submit an implementation plan to DOE.

Procurement of Energy Efficient Products (Sec. 104). Federd
agencies are required to purchase products certified as energy-efficient under the
Energy Star program or energy-efficient products designated by the Federal Energy
Management Program (FEMP), provided that the products are found to be
“cost-effective” and “reasonably available.”
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Energy Savings Performance Contracts (Sec. 105). The authority to
enter into energy savings performance contracts — in which private-sector
contractorsinstall energy conservation measuresinfederal buildingsin exchangefor
a specified share of any resulting energy cost savings — is extended from 2006 to
2016. Any energy savings performance contract entered into after October 1, 2003,
and beforethe date of enactment of thisact, isconsidered asextended by this section.

Voluntary Commitments to Reduce Industrial Energy Intensity (Sec.
106). DOE is authorized to form voluntary agreements with industry sectors or
companies to reduce energy use per unit of production by 2.5% annually from 2007
through 2016. Participantsare eligiblefor technical assistance and grants. A report
to Congress with an evaluation of energy-savings impacts is required by June 30,
2012, and by June 30, 2017.

Advanced Building Efficiency Testbed (Sec. 107). DOE isrequiredto
create a program to develop, test, and demonstrate advanced federal and private
building efficiency technologies. Appropriationsof $6.0 million per year for FY 2006
through FY 2008 are authorized.

Increased Use of Recovered Mineral Component in Federally
Funded Projects Involving Procurement of Cement or Concrete (Sec.
108). DOT and other agencies that regularly procure or provide federal funds to
procure material for cement or concrete projects are directed to fully implement all
procurement requirements and incentives that provide for incorporating recovered
mineral components, such as blast furnace slag and coal combustion fly ash. A
report to Congress on the energy savings and environmental benefitsis required 30
months after enactment.

Federal Building Performance Standards (Sec. 109). DOE isdirected
to set revised energy efficiency standards for new federal buildings at alevel 30%
stricter than industry or international standards— provided the standards would be
“life-cycle cost-effective.” Each agency’s annual budget request is required to list
all new federal buildings and whether each one meets these standards.

Daylight Savings (Sec. 110). Starting in 2007, daylight saving time will
begin three or four weeks earlier (the second Sunday in March) and end one week
later (the first Sunday in November). This is expected to reduce energy used for
night-timeelectriclighting. A report to Congress on energy savingsisrequired nine
months after implementation begins.

Enhancing Energy Efficiency in Management of Federal Lands
(Sec. 111). Nationa parks, forests, and wildlife refuges are required to employ
energy efficiency measures in buildings and energy-efficient vehicles (including
biodiesel and hybrid engines) “to the extent practicable.”

Background. These provisions were motivated by a desire to save energy
costs and to set a good example, given the requirements imposed on the private
sector. Theprovisionsof thissubtitleareintended to overcomeinstitutional barriers.
Some measureswill not requirelargefinancial commitmentsup front, but the success
of others will depend on the amount appropriated for energy-saving equipment in
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future budget cycles. Some measures may have an impact outside the government,
such asthrough theinfluence of federal procurement on manufacturers, andin setting
an example for the private sector to reduce energy consumption.

Policy Context. The provision for extending daylight saving time and the
extension of goals for energy savings in federal executive branch agencies are
noteworthy provisions in this subtitle. Also, the requirement for energy efficiency
measuresin congressional facilitiesisasignificant expansion of therequirementsfor
the federal government in its effort to “lead by example.”

Subtitle B — Energy Assistance and State Programs

Summary of Provisions. Several existing programsto help state and local
governments improve energy efficiency are strengthened, and additional funding is
authorized. Energy savings may be modest, however.

Low Income Home Energy Assistance Program (Sec. 121). Funding
at $5.1 billion per year is authorized for the LIHEAP grant program for FY 2005
through FY 2007. (Department of Health and Human Services funding for LIHEAP
had been authorized through FY 2003.) Also, states and their designees are allowed
to use renewabl e fuels (including biomass) to carry out the purposes of this section.
DOE isrequired to report to Congress on the use of renewablefuelsunder LIHEAP.

Weatherization Assistance (Sec. 122). Funding is authorized for the
DOE weatherization grant programin theamountsof $500 million for FY 2006, $600
million for FY 2007, and $700 million for FY 2008. Also, digibility for assistanceis
raised from 125% to 150% of the poverty level.

State Energy Programs (Sec. 123). New requirements are set for state
energy conservation goal sand plans, including a25% energy efficiency improvement
in 2012 over 1990. Also, funding for the DOE state energy grant program is
authorized at $100 million for FY 2006, $100 million for FY 2007, and $125 million
for FY 2008.

Energy Efficient Appliance Rebate Program (Sec. 124). DOE is
authorized to fund rebate programs in eligible states to support residential end-user
purchases of Energy Star products. Funding of $50 million per year isauthorized for
FY 2006 through FY 2010.

Energy Efficient Public Buildings (Sec. 125). A grant programiscreated
for energy-efficient renovation and construction of local government buildings.
Grants may be used for construction of new buildingsthat use 30% less energy than
comparable public buildings that meet existing conservation standards and for
renovations that reduce energy consumption by 30% over the pre-renovation
baseline. DOE funding of $30 million per year is authorized for FY 2006 through
FY 2010.

Low Income Community Energy Efficiency Pilot Program (Sec.
126). A pilot energy efficiency and renewable energy grant program is created for
local governments, private companies, community development corporations, and



CRS9

Native American economic development entities. Funding at $20 million per year
isauthorized for FY 2006 through FY 2008.

State Technologies Advancement Collaborative (Sec. 127). A
cooperative program is created that links DOE with the states. It is focused on
research, development, demonstration, and deployment of technologies in which
thereis acommon federal and state energy efficiency, renewable energy, and fossil
energy interest. Such sumsasnecessary are authorized for FY 2006 through FY 2010.

State Building Energy Efficiency Codes Incentives (Sec. 128). A
grant program is created for statesthat DOE determines have achieved aleast a 90%
rate of compliance with the most recent model building energy codes. Funds may be
used to implement building energy codes and practices that exceed efficiency
requirements of the most recent model building codes. Funding at $25 million per
year is authorized for FY 2006 through FY 2010 and such sums as necessary for
FY 2011 and each fiscal year thereafter.

Background. The wesatherization portion of LIHEAP, the DOE
weatherization program, and DOE state energy programs are the major programsin
this subtitle and have been in place for nearly 30 years. Modest energy savings are
expected from these measures, depending largely on available funding. The other
grant programs are new, relatively limited in scope, and will depend on funding to
have any significant effect.

Policy Context. Theweatherizationgrant programs(under both LIHEAPand
DOE) are the primary energy conservation programs for low-income households.
Funding for them has been relatively steady, and is not usually the subject of major
debate. The state energy program grants are key to the operation of state energy
offices, especialy in smaller states.

Subtitle C — Energy Efficient Products

Summary of Provisions. This subtitle deals with energy efficiency
standards, water-use standards, and labeling rulesfor avariety of products. Some
efficiency standardsin sections 135 and 136 areexplicitly setinthelaw, while others
are to be determined by DOE.

Energy Star Program (Sec. 131). DOE and EPA are given statutory
authority to carry out the Energy Star program, whichidentifiesand promotesenergy
efficient products and buildings. Also, DOE is directed to establish new qualifying
energy efficiency levels for clothes washers and dishwashers.

HVAC Maintenance Consumer Education Program (Sec. 132). DOE
is required to implement a public education program for homeowners and small
businesses that explains the energy-saving benefits of improved maintenance of
heating, ventilating, and air conditioning equipment. Also, the Small Business
Administration is directed to assist small businesses in becoming more
energy-efficient. Such sums as necessary are authorized.
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Public Energy Education Program (Sec. 133). DOE is required to
convene a conference