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ABSTRACT

Thisreport providesareference guidefor Supreme Court opinionsissued during the Court's
1997-1998 Term, which ended June 26, 1998. It contains brief summaries of all cases
decided by signed opinion and of afew additional per curiamdecisions. Voting alignments
of Justices are identified, and a subject index is appended.



Supreme Court Opinions
October 1997 Term

Summary

This report contains synopses of Supreme Court decisions issued from the
beginning of the October 1997 Term through the end of the Term on June 26, 1998.
The purpose is to provide a quick reference guide for identification of cases of
interest. These synopses are created throughout the Term and entered into the CRS
Home Page on the Internet, and into the Scorpio database. The report supersedes an
earlier cumulation issued as a genera distribution memorandum dated March 20,
1998. Included are al cases decided by signed opinion and selected cases decided
per curiam. Not included are other cases receiving summary disposition and the
many casesinwhichthe Court denied review. Each synopsis containsasummary of
the Court's holding, and most contain a brief statement of the Court's rationale. In
addition, the date of decision isindicated, and citesto United States Law Week and
West's Supreme Court Reporter areprovidedif available. Following each synopsis
the vote on the Court's holding is indicated in bold typeface, and authors of the
Court's opinion and of any concurring and dissenting opinions, along with the
Justices who joined those opinions, are identified. Cases are listed aphabeticaly,
and a subject index is appended.



Supreme Court Opinions
October 1997 Term

Air Line Pilots Assnv. Miller 118 S. Ct. 1761, 66 USLW 4416 (5-26-98)

Railway Labor Act, agency shop: When a union covered by the Railway
Labor Act adopts an arbitration process as a means of affording procedural
protectionsto nonunion workerswho object to the cal culation of the agency fee
they must pay to the union, the agency-fee objectors need not pursue and
exhaust the arbitration remedy before challenging the union's calculation in
federal court. Ordinarily, arbitrationisamatter of contract, and aparty that has
not agreed to arbitrate cannot be required to submit adisputeto arbitration. The
fact that the Air Line Pilots Association established the arbitration remedy asa
means of complying with the Court's decision in Teachers v. Hudson (1986)
does not mean that exhaustion must berequired. Indeed, Hudson'semphasison
aspeedy remedy might be undercut by exhaustion. Difficultiesthat could result
from holding a federal court adjudication without a preparatory arbitration
proceeding to flesh out issues may be avoided through “conscientious
management of the pretrial process.” And the interest in avoiding multiple
proceedingsdoesnot outweigh “ objectors resi stanceto arbitration towhich they
did not consent.”

7-2. Opinion of Court by Ginsburg, joined by Rehnquist, O'Connor, Scalia, Kennedy,
Souter, and Thomas. Dissenting opinion by Breyer, joined by Stevens.

Alaskav. Native Village of Venetie Tribal Gov't 118S. Ct. 948, 66 USLW 4145 (2-25-98)
AlaskaNative ClaimsSettlement Act: Landsreceived by aNative corporation
pursuant to the Alaska Native Claims Settlement Act are not within “Indian
country” as defined by 18 U.S.C. § 1151. That provision, enacted in 1948,
codified case law interpretations that had held that non-reservation land could
qualify as “dependent Indian communities” within “Indian country” if two
requirements were met: the land must have been set aside by the Federal
Government for use by Indians as Indian land, and it must remain under federal
superintendence. The Tribe's ANCSA lands do not satisfy either of these
requirements. ANCSA, aimed at effecting Native self-determination, departed
from the traditional practice of setting aside Indian lands. ANCSA not only
revoked existing reservations, but also transferred reservation lands to private,
state-chartered Native corporations without any significant restraints on
alienation or use. Because non-Natives may own former reservation lands, and
because the Native corporation may use them for non-Indian purposes, the
federal set-aside requirement is not met. “Equally clearly, ANCSA ended
federal superintendenceover the Tribe' slands.” Neither ANCSA’s“minimal”
land-related protections nor the Federa Government’s provision of social
welfare assistance risesto thelevel of active control and effective guardianship
characteristic of federal superintendence.



9-0. Opinion for unanimous Court by Thomas.

Allentown Mack Sales & Servicev. NLRB 118 S. Ct. 818, 66 USLW 4100 (1-26-98)
Labor, review of NLRB decision: The NLRB’ sstandard that makes employer
polling an unfair labor practice unless the employer had a “good faith
reasonable doubt” about the union’s majority support is facialy rational and
consistent with the National Labor RelationsAct. However, theBoard' sfactual
findingthat Allentown Mack lacked such adoubt isnot supported by substantial
evidence on the record as a whole. The Board's adoption of the same
“reasonable doubt” standard for employer initiation of a Board-supervised
election, for unilateral withdrawal of recognition, and for employer polling, is
not so irrational as to be arbitrary or capricious under the Administrative
Procedure Act. A rational fact finder could not have concluded, however, that
Allentown Mack lacked reasonable, good-faith grounds to doubt that the union
enjoyed the continuing support of a majority of unit employees, and for this
reason the Board’'s decision was not supported by “substantial evidence.”
“Doubt” means“uncertainty,” and information presented to the employer — 7
of 32 unit employees said they did not support the union and others voiced the
opinion that most employees did not support the union — created areasonable
uncertainty about support for the union. Board precedents discounting
unverified assertions by one employee about other employees’ preferences
provide no justification for the Board' s refusal to weigh the probative value of
the assertions in establishing the existence of the employer’s good-faith
reasonable doubt.

5-4. Opinion of Court by Scalia, joined in part (reasonable doubt standard) by Stevens,
Souter, Ginsburg, and Breyer; and joined in separate part (substantial evidence) by
Rehnquist, O’ Connor, Kennedy, and Thomas. Opinion by Rehnquist, concurring in part
and dissenting in part, joined by O’ Connor, Kennedy, and Thomas. Opinion by Breyer,
concurring in part and dissenting in part, joined by Stevens, Souter, and Ginsburg.

Almendarez-Torresv. United Sates 118 S. Ct. 1219, 66 USLW 4213 (3-24-98)
Definition of crime, specificity of indictment, Due Pr ocess: Subsection (b)(2)
of 8 U.S.C. § 1326 does not define a separate crime, but instead is a penalty
provisionthat authorizesenhancement of asentencefor arecidivist. Subsection
(a) makes it a crime punishable by up to two years imprisonment for an alien
who has been deported to reenter the United States. Subsection (b)(2) provides
that, “in the case of any alien described in [subsection (a)] . . . whose
deportation was subsequent to conviction for commission of an aggravated
felony, such alien shall be fined . . . , imprisoned not more than 20 years, or
both.” Because subsection (b)(2) does not define a crime, the fact of earlier
felony conviction is not an element of a crime that must be set forth in an
indictment for violation of 8 1326. Whether statutory language definesacrime
or instead sets forth sentencing factors is ordinarily a matter of congressional
intent. Here, various indications make it “reasonably clear” that Congress
intended subsection (b)(2) to set forth sentence enhancement. The “relevant
statutory subject matter” — recidivism — “is astypical a sentencing factor as
one might imagine.” The original language of subsection (b), added by
amendment in 1988, along with thetitle of the 1988 amendments, support this
interpretation. A 1990 amendment that changed thelanguageto parallel that of
subsection (a) was merely a “housekeeping measure”’ not intended to effect
substantive change. Moreover, the legidlative history of the 1988 amendment
speaks only about creation of new penalties. The doctrine of “constitutional



doubt,” requiring that a statute be construed in such a way asto avoid “grave
doubts’ as to its constitutionality, is inapplicable. Here “the interpretative
circumstances point significantly in one direction” on the issue of whether the
Constitution requires that a fact that substantially increases the maximum
permissible punishment for a crime be charged in the indictment and found
beyond a reasonable doubt by a jury. The Constitution does not require
Congress to treat recidivism as an element of an offense. Although not all of
the elements of the test set forth in McMillan v. Pennsylvania (1986) are
satisfied, the fact that subsection (b)(2) increases amaximum penalty does not
tip the scales against constitutionality.

5-4. Opinion of Court by Breyer, joined by Rehnquist, O'Connor, Kennedy, and Thomas.
Dissenting opinion by Scalia, joined by Stevens, Souter, and Ginsburg.

Arkansas Educ. Television Comm'nv. Forbes 118S. Ct. 1633, 66 USLW 4360 (5-18-98)
First Amendment, public broadcasting, candidate debate: The decision of
a public television broadcaster to exclude a candidate from participation in a
televised candidate debate did not violate that candidate's First Amendment
rights. Although public broadcasting as a general matter is not subject to First
Amendment “public forum” analysis, candidate debates present the narrow
exceptiontotherule. Candidate debatesdiffer from other public programming
because the purpose is to present the candidates views rather than the
broadcaster's, and because of the “exceptional significance” of debates in the
electoral process. However, the debate cannot be classified either as a
traditional publicforum (property traditionally open to assembly and debate) or
asadesignated public forum (agovernment-created forum open to adesignated
class of speakers). Instead, the debate was a “nonpublic forum” for First
Amendment purposes — a forum open to a designated class of persons who
must also be individually screened by the government. Exclusion of a person
from a nonpublic forum may not be based on the speaker's viewpoint, but
otherwise need only be “reasonable in light of the purpose of the property.”
That test was met in this case— the candidate was excluded “ not because of his
viewpoint, but because he had generated no appreciable publicinterest.” Itwas
areasonabl e exercise of journalistic discretion to determinethat inclusion of all
ballot-qualified candidates might undermine the value of the debates.

6-3. Opinion of Court by Kennedy, joined by Rehnquist, O'Connor, Scalia, Thomas, and
Breyer. Dissenting opinion by Stevens, joined by Souter and Ginsburg.

AT&T v. Central Office Tel., Inc. 118 S. Ct. 1956, 66 USLW 4483 (6-15-98)
Preemption, CommunicationsAct, filed-ratedoctrine: Two statelaw claims,
one for breach of contract and the other a derivative clam for tortious
interference with contractual relations, are preempted by thefiled-rate doctrine
embodied in section 203(a) of the Communications Act. Section 203(a)
requirescarrierstofiletariffs(“schedules’) “showingall charges’ and“showing
the classifications, practices, and regulations affecting such charges.” It is
unlawful for acarrier to extend to any person any privileges, or to employ any
practices affecting charges, that are not specified in the tariff. In this case the
respondent, a purchaser of “bulk” communications services from the petitioner
long-distance provider, alleged that the petitioner had failed to provide various
service, provisioning, and billing options that had been promised, but that had
not been set forth in thetariff. Under thefiled-rate doctrine, however, acarrier
cannot be held to promised rates or services that conflict with the published
tariff. In this context, services cannot be separated from rates; rates take on



meaning only through identification of the servicesto which they are attached.

And in this case the clams related to provisioning and billing cannot be

distinguished from the claims for additional services because the tariff did not

require the provisioning and billing treatment that was allegedly promised.
7-1. Opinion of Court by Scalia, joined by Rehnquist, Kennedy, Souter, Thomas,
Ginsburg, and Breyer. Concurring opinion by Rehnquist. Dissenting opinion by Stevens.
O'Connor did not participate.

Atlantic Mut. Ins. Co. v. Commissioner 118 S. Ct. 1413, 66 USLW 4256 (4-21-98)
Taxation, Federal; deference to administrative interpretation: The
Commissioner's interpretation of the term “reserve strengthening,” as used in
the Tax Reform Act of 1986 to except certain amountsfrom an exclusion made
available to property and casualty insurers, is reasonable. Because the term
“reserve strengthening” was not defined in the Act, and had no established
meaning either in the property and casualty insurance industry or in prior
legidation, an administrativeinterpretationthat is“ reasonable” must be uphel d.
The Commissioner's determination that the term encompasses any increase in
reserves, and isnot limited to increasesthat result from changesin the methods
or assumptions used to compute them, isreasonable. Theterm isbroad enough
to encompassall increasesin reserves, “for whatever reason and from whatever
source.” The petitioner's hypothetical allegedly illustrating the possibility of
absurd resultsis “unredistic.”

9-0. Opinion for unanimous Court by Scalia.

Baker v. General Motors Corp. 118S. Ct. 657, 66 USLW 4060 (1-13-98)

Full Faith and Credit: A judicial decree approving a settlement agreement
between two parties to civil litigation cannot determine evidentiary issues
arisinginalawsuit initiated in another state by partieswho were not covered by
the decree, and raising issues the merits of which were not considered in the
first proceeding. TheFull Faith and Credit Clause doesnot requirethat thefirst
state’s decree be given such preclusive effect. Thus, a Michigan decree
approving a settlement between General Motors Corp. and aformer employee,
in which the employee agreed not to testify against G.M. in any litigation
involving G.M., does not prevent a Missouri court from requiring the former
employee's testimony in a product liability action brought by plaintiffs who
were not involved in the Michigan litigation. The Michigan decree could
operateto prevent theformer employeefrom volunteering histestimony in such
an action, but cannot prevent the Missouri court from subpoenaing the
employee’ s testimony.

9-0. Opinion of Court by Ginsburg, joined by Rehnquist, Stevens, Souter, and Breyer.

Concurring opinions by Scalia; and by Kennedy, joined by O’ Connor and Thomas.

Batesv. United Sates 118 S. Ct. 285, 66 USLW 4006 (11-4-97)
Criminal law, intent toinjureor defraud: Specificintent toinjureor defraud
someone is hot an element of the crime of misapplication of funds proscribed
by 20 U.S.C. § 1097(a). At the time of the offenses charged in this case, that
provision made it a felony for anyone “knowingly and willfully” to misapply
student loan fundsinsured under Title 1V of the Higher Education Act of 1965,
and did not contain an explicit “intent to defraud” state of mind requirement.
Moreover, because § 1097(d) does contain such arequirement, it is presumed
that Congressintended adifferent interpretation of the two provisions. Section
1097(a) does not penalize every unauthorized transaction and thereby set atrap



for the unwary, but instead “catches only the transgressor who intentionally
exercises unauthorized dominion over federally insured student |oan funds for
his own benefit or for the benefit of a third party.” The rule of lenity is
inapplicable, since nothing in the text, structure, or history of the provision
warrants importation of an intent to defraud requirement.

9-0. Opinion for a unanimous Court by Ginsburg.

Bay Area Laundry Pension Fund v. Ferbar Corp. of Cal. 118S.Ct. 542,66 USLW 4051

(12-15-97)
Multiemployer pensions, withdrawal liability, statute of limitations. The
six-year statute of limitations governing withdrawal liability under the
Multiemployer Pension Plan AmendmentsAct of 1980, 29 U.S.C. §1451(f)(1),
does not begin to run on the date an employer withdraws from a pension plan,
but instead begins when an employer fails to make a payment on the schedule
set by the fund. By its terms, the limitations period runs from “the date on
which the cause of action arose.” Thislanguageincorporatesthe standard rule
that the period commenceswhen the plaintiff hasa“complete and present cause
of action.” A pension plan cannot maintain an action against an employer until
several things have happened. First, the plan trustees must calculate the
employer'sdebt, set aschedulefor installment payments, and demand payment,
and then the employer must default on a scheduled payment. At this point,
when the employer misses a scheduled payment, the plan can sue, and
consequently this is when the statute of limitations begins to run. An action
filed more than six years after an installment was due is barred as to that
installment, but isnot barred asto subsequent installmentsthat were due within
the six-year period.

9-0. Opinion for unanimous Court by Ginsburg.

Beach v. Ocwen Federal Bank 118 S. Ct. 1408, 66 USLW 4263 (4-21-98)
TruthinLendingAct, rescission: A borrower inaconsumer credit transaction
may not assert a right of rescission under the Truth in Lending Act as an
affirmative defense in a collection action brought by the lender more than three
years after the consummation of the transaction. The Act creates a right of
rescission if the lender fails to provide the borrower with a clear disclosure of
credit terms, but provides in section 1635(f) that thisright “shall expire” after
three years. This “plain language” does not create a statute of limitation
applicable only to the initiation of an action, but instead cuts off the right
altogether. The provision “talks not of a suit's commencement but of aright's
duration.” The Act's different treatment of recoupment or set-off claims,
expressly permitted as a defense to an action to collect the debt after the
applicablelimitations period has run on damages actions, suggestsapurposeful
distinction. Treating rescission differently from recoupment “ makes perfectly
good sensg, . . . since a statutory right of rescission could cloud abank'stitle on
foreclosure.”

9-0. Opinion for unanimous Court by Souter.

Bogan v. Scott-Harris 118 S. Ct. 966, 66 USLW 4163 (3-3-98)
I mmunity from suit, local legislators. Local officials performing legidlative
functions are entitled to the same absolute immunity from civil liability under



42 U.S.C. § 1983 as are federa, state, and regional legislators. The common
law accorded local legislators the same absolute immunity it accorded
legislators at other levels of government, and this was the understanding at the
time section 1983 was enacted. The rationales for such immunity are fully
applicabletolocal legislators: their exercise of |egislative discretion should not
be inhibited by judicial interference or distorted by the fear of liability. The
challenged actionsin this case— acity council member’ svotefor an ordinance
that eliminated the respondent’s office and the mayor’s approval of that
ordinance and introduction of a budget — were legidative in nature. Even
though the mayor was an executive official, his actions “were legidative
becausethey wereintegral stepsinthelegislative process.” Itis*not consonant
with our scheme of government for a court to inquire into the motives of
legidlators.”

9-0. Opinion for unanimous Court by Thomas.

Bousley v. United States 118 S. Ct. 1604, 66 USLW 4346 (5-18-98)

Habeas corpus, procedural default: A prisoner who has procedurally
defaulted on his claim by failing to raise an issue on direct appea may
nonethel ess pursuetheissuein ahabeasactionif hecan first demonstrate cause,
actual prejudice, or actual innocence. In this case, aclaim of actua innocence
may be predicated on an incorrect understanding, by court, prosecution, and
defense counsel, as to the scope of 18 U.S.C. § 924(c), which penalizes use of
a firearm during commission of a drug trafficking offense. In 1995, the
Supreme Court in Bailey v. United Statesinterpreted this provision asrequiring
the government to show “ activeemployment” of thefirearm, yet the petitioner's
1990 guilty pleahad not been based on that understanding, and he did not raise
that issue on direct appeal. A guilty plea must be knowing and intelligent. |If
the petitioner can establish that his guilty plea was based on misinformation
about the elementsof asection 924(c) offense, then hispleawasconstitutionally
invalid. Petitioner'sclaimisnot barred under Teaguev. Lane as being based on
a“new rule’ of constitutional law, since the requirement that a guilty plea be
knowing and intelligent is not “new.” The Court's 1995 interpretation of the
statute stands on a different footing, since it creates the significant risk that a
defendant has been convicted of an act that the law does not make criminal.
Thiscaseisremanded to allow the petitioner to try to make a showing of actual
innocence — i.e., that it ismore likely than not that no reasonable juror would
have voted to convict him had the law been properly explained.

7-2. Opinion of Court by Rehnquist, joined by O'Connor, Kennedy, Souter, Ginsburg,

and Breyer. Opinion by Stevens concurring in part and dissenting in part. Dissenting

opinion by Scalia, joined by Thomas.



Bragdon v. Abbott 66 USLW 4601 (6-25-98)
Americans with Disabilities Act, HIV infection: A person who has tested
positive for HIV virus but who is asymptomatic is covered by the Americans
with Disabilities Act (ADA). HIV infection is a “disability,” defined by the
ADA as“aphysical or mental impairment that substantially limits one or more
of the major life activities of such individual.” Due to the immediacy with
which the virus begins to damage a person's white blood cells and the severity
of the disease, it constitutes an “impairment” from the moment of infection.
Reproduction is a “major life activity,” since “reproduction and the sexual
dynamicssurrounding it are central to thelife processitself.” Therespondent's
HIV infection “substantially limited” her reproductive activity because of the
risk of infecting partner and child. This holding is consistent with settled
administrative and judicial interpretations of the Rehabilitation Act prior to
enactment of the ADA. Enactment of statutory language that has been given a
settled interpretation generally indicates the intent to incorporate that settled
interpretation. A separate issue is whether the petitioner dentist was justified
inrefusingto treat the respondent because her condition “pose[d] adirect threat
to the health or safety of others.” This risk assessment by a health care
professional must be based on the objective, scientific information availableto
him and othersin his profession. The case is remanded so that this standard
may be applied.
5-4. Opinion of Court by Kennedy, joined by Stevens, Souter, Ginsburg, and Breyer.
Concurring opinions by Stevens, joined by Breyer; and by Ginsburg. Opinion by
Rehnquist, concurringinpart (on* direct threat” issue) and dissenting in part (on principal
issue), joined by Scalia and Thomas, and joined in part by O'Connor. Opinion by
O'Connor concurring in part and dissenting in part.

Breard v. Greene 118 S. Ct. 1352, 66 USLW 3684 (4-14-98)

Habeas cor pus, international relations: The petition for an original writ of
habeas corpus from the Supreme Court and for a stay of execution pending
resolution of Paraguay's action against the United States in the International
Court of Justiceisdenied. By not raising the issue in state court proceedings,
the petitioner defaulted on his claim that the Vienna Convention on Consular
Relations was violated when arresting authorities failed to inform him that, as
aforeign national, he had the right to contact the Paraguayan Consulate. The
Convention doesnot trump the procedural default doctrine. Onthecontrary, the
general principle of international law that procedural rules of the forum state
(nation) govern implementation of a treaty in that state is embodied in the
Vienna Convention itself. Moreover, the Antiterrorism and Effective Death
Penalty Act, enacted in 1996, supersedes the Convention to the extent of
conflict. The AEDPA deniesan evidentiary hearing to ahabeas petitioner who
failed to develop the factual basis of his claim in state court proceedings.
Paraguay's suit against Virginia officials seeking to set aside the crimina
conviction is not authorized by the Convention, and is also barred by the
Eleventh Amendment. Neither Paraguay nor its Consul General is authorized
to bring suit under 42 U.S.C. § 1983.

6-3. Per curiam. Concurring opinion by Souter. Dissenting opinionsby Stevens, Breyer,
and Ginsburg.



Brogan v. United States 118 S. Ct. 805, 66 USLW 4111 (1-26-98)

Criminal law, false statements, “exculpatory no”: There is no exception to
liability under 18 U.S.C. 8 1001 for afalse statement that consists of the mere
denial of wrongdoing — the so-called “exculpatory no.” The plainlanguage of
the provision admits of no such exception. By its terms, 8§ 1001 prohibits
making “ any false, fictitious or fraudul ent statements or representations’ in any
matter within thejurisdiction of afederal department or agency. Theword “no”
in responseto aquestion makes a*“ statement” that, if false, bringsthe utterance
within the coverage of the prohibition. Section 1001 is not limited to those
falsehoods that pervert governmental functions, and, in any event, it would be
difficult to argue that falsely denying guilt in a government investigation does
not pervert a governmental function. The Fifth Amendment right to remain
silent does not comprehend the right to lie. The potential for prosecutorial
abuse of § 1001 is an issue best addressed by Congress. Although application
of background interpretive principles of assumed legidative intent sometimes
leads to a narrowing of the terms of a crimina statute, there is no general
principle that allows courts to interpret every criminal statute more narrowly
thanitiswritten. The Supreme Court isnot bound to apply aconsensusthat has
devel oped among the courts of appeals.

7-2. Opinion of Court by Scalia, joined by Rehnquist, O’ Connor, Kennedy, and Thomas,

andjoined in part by Souter. Concurring opinions by Souter; and by Ginsburg, joined by
Souter. Dissenting opinion by Stevens, joined by Breyer.

Bryan v. United States 118 S. Ct. 1939, 66 USLW 4475 (6-15-98)

Statutes, inter pretation, “ willful” violation: A defendant who knew that his
conduct was unlawful may be convicted under 18 U.S.C. § 924 of “willfully”
dealingin firearmswithout afederal license even though he was unaware of the
federa licensing requirement. The statute as amended in 1986 penalizes
“knowingly” violating specified sections, and “willfully” violating others,
including dealing in firearms without a license. “Knowingly” does not
necessarily have any reference to a cul pable state of mind or to knowledge of
the law, but instead merely requires proof of knowledge of the facts that
constitute the offense. “Willfully,” on the other hand, requires knowledge that
the conduct is unlawful. It does not, however, require that a defendant have
particul arized knowledge of the specific provision under which heis charged.
Such particularized knowledge may be required if a“highly technical” statute
might otherwise ensnare an individual engaged in apparently innocent conduct,
but that danger isnot presentinthiscase. Contrary statementsby bill opponents
during debate on the legidation are not areliable guide to interpretation. No
uniform interpretation emerged from cases interpreting “willfulness’
requirements of related provisions.

6-3. Opinion of Court by Stevens, joined by O'Connor, Kennedy, Souter, Thomas, and

Breyer. Concurringopinion by Souter. Dissenting opinion by Scalia, joined by Rehnquist

and Ginsburg.

Buchanan v. Angelone 118 S. Ct. 757, 66 USLW 4075 (1-21-98)
Death penalty, mitigatingevidence, jury instruction: The Eighth Amendment
does not require that a capital sentencing jury be instructed on the concept of
mitigating evidence generally, or on particular statutory mitigating factors.
Virginia's “pattern capital sentencing instruction” was constitutionally
sufficient. That instruction permitsthejury to fix the penalty at desth if jurors
find beyond areasonabl e doubt that the defendant’ s conduct in committing the



crimewas*“vile,” but alowsthejury to opt for lifeimprisonment “if you believe
from al the evidence that the death penalty is not justified.” In the selection
phase of sentencing, complete jury discretion is constitutionally permissible.
Although the pattern instruction contained no reference to mitigating evidence,
it did not foreclose thejury’ s consideration of relevant mitigating evidence. In
the context of this case, in which thejury heard two days of testimony about the
defendant’ s family background and mental and emotional problems, “thereis
not a reasonable likelihood that the jurors . . . understood the challenged
instructions to preclude consideration of relevant mitigating evidence.”

6-3. Opinion of Court by Rehnquist, joined by O’ Connor, Scalia, Kennedy, Souter, and

Thomas. Concurringopinion by Scalia. Dissenting opinion by Breyer, joined by Stevens

and Ginsburg.

Burlington Industries, Inc. v. Ellerth 66 USLW 4634 (6-26-98)

Sexual harassment, employment: An employee who refuses the unwelcome
and threatening sexual advances of asupervisor, yet suffersno adverse, tangible
job consequences, can recover against the employer under Title VI of the Civil
Rights Act without showing that the employer is negligent or otherwise at fault
for the supervisor's actions. The employer may, however, raise an affirmative
defense. Labeling such clamsas*® hostilework environment” claimsrather than
as“quid pro quo” claims does not settle the vicarious liability issue, and Title
VII's general language prohibiting discrimination does not reach that level of
specificity. Because the Act defines “employer” to include an “agent” of the
employer, the general common law of agency, as reflected in the Restatement
(Second) of Agency, providessomeguidance. Agency law recognizesvicarious
liability for misuse of supervisory authority, but it is not always clear that the
agency relationship aids asupervisor's sexual harassment of an employee when
no tangible employment action (e.g., discharge, demotion, or undesirable
reassignment) istaken. Agency principles of vicariousliability and Title VII's
“equally basic principles of encouraging forethought by employers and saving
action by objecting employees’ may be harmonized by a rule imposing
vicarious liability on an employer for such sexual harassment of an employee
by a supervisor, but allowing the employer to assert an affirmative defense.
That defense has two components:. that the employer exercised “reasonable
care” to prevent and promptly correct any sexually harassing behavior, and that
the employee “unreasonably failed to take advantage of any preventive or
corrective opportunities.” Proof that the employer had implemented an anti-
harassment policy with acomplaint procedureisnot alwayshecessary, but proof
that an employee failed to use an available complaint procedure “will normally
suffice to satisfy the employer's burden under the second element of the
defense.” The caseisremanded for application of these principles.

7-2. Opinion of Court by Kennedy, joined by Rehnquist, Stevens, O'Connor, Souter, and

Breyer. Concurring opinion by Ginsburg. Dissenting opinion by Thomas, joined by

Scalia

Calderon v. Ashmus 118 S. Ct. 1694, 66 USLW 4382 (5-26-98)
Justiciability, Declaratory Judgment Act: State death-row inmates may not
sue state officials under the Declaratory Judgment Act to determine whether a
state qualifies under Chapter 154 of the Antiterrorism and Effective Death
Penalty Act for certain procedural advantages in federal habeas corpus
proceedings. Such an action does not present a case or controversy, and hence
is not justiciable within the meaning of Article Ill. The underlying



“controversy” is whether the respondent is entitled to federal habeas relief
setting aside his sentence or conviction, yet he sought no such fina or
conclusive determination in this case. Instead, the respondent sought a
declaratory judgment as to the validity of a defense that the state may, or may
not, raise in ahabeas proceeding. If the respondent files a habeas petition, and
the state asserts Chapter 154, then the state's qualification to assert Chapter 154
may be litigated at that time.

9-0. Opinion for unanimous Court by Rehnquist. Concurring opinion by Breyer, joined
by Souter.

Calderon v. Thompson 118 S. Ct. 1489, 66 USLW 4301 (4-29-98)

Habeas corpus, death penalty, federal courtsof appeals. The U.S. Court of
Appeals for the Ninth Circuit abused its discretion in sua sponte recalling its
mandate denying habeas corpusrelief to astate prisoner in order to consider an
enbancrehearing. Although thetermsof the Antiterrorism and Effective Death
Penalty Act do not governthiscase, an appeal scourt must exerciseitsdiscretion
in amanner consistent with the objects of that Act, and also must be guided by
thegeneral principlesunderlying habeas corpusjurisprudence. Anappealscourt
abuses its discretion in such cases unless its action is necessary to avoid a
“miscarriage of justice.” A “miscarriage of justice” occursonly if a petitioner
asserting actual innocence can show that it is more likely than not that no
reasonabl e juror would have convicted him in light of new evidence presented
in his petition, or if apetitioner challenging a death penalty can show by clear
and convincing evidence that upon consideration of the new evidence no
reasonable juror would have found him eligible for the death penalty. Unless
the petitioner can make one of these requisite showings, “the State'sinterestsin
actual finality outweigh the prisoner's interest in obtaining yet another
opportunity for review.” In this casethe petitioner, who had been convicted of
both rape and murder and sentenced to death, and who challenged his rape
conviction, failed to satisfy either test.

5-4. Opinion of Court by Kennedy, joined by Rehnquist, O'Connor, Scalia, and Thomas.
Dissenting opinion by Souter, joined by Stevens, Ginsburg, and Breyer.

Californiav. Deep Sea Research, Inc. 118 S. Ct. 1464, 66 USLW 4286 (4-22-98)
Eleventh Amendment, Abandoned Shipwreck Act: The Eleventh
Amendment does not bar a federal admiralty court from asserting in rem
jurisdiction over a shipwreck that the State does not actually possess. Earlier
cases, reflecting the “special concern” in admiralty that maritime property in
possession of the sovereign not be seized, are distinguished. On the other hand,
cases involving the sovereign immunity of the United States do provide
guidance. Theprinciplethat actionsin remto enforce alien against property of
the United States are barred only if the actual possession of the United States
must be invaded to sustain the proceeding is applicable to the States as well.
The issue of whether the wreck of the SS Brother Jonathan is “abandoned”
within the meaning of the Abandoned Shipwreck Act isleft for reconsideration
on remand, with the clarification that the meaning of “abandoned” under the
ASA conformswith its meaning under admiralty law. Theissue of whether the
ASA preempts application of Californias statutory clam to ownership of
abandoned shipwrecksis also not decided.

9-0. Opinion for unanimous Court by O'Connor. Concurring opinions by Stevens; and
by Kennedy, joined by Ginsburg and Breyer.



Campbell v. Louisiana 118 S. Ct. 1419, 66 USLW 4258 (4-21-98)
Standing; discrimination in selection of grand jurors: A white criminal
defendant has standing to raise equal protection and due process challenges
alleging discrimination against black persons in the selection of grand jurors.
Under Louisiana's system, thejudge choosesthe foreperson from the grand jury
venire before the remaining members of the grand jury are chosen by lot. The
foreperson has the same full voting powers as the other grand jury members.
The case, therefore, must be treated as one alleging discriminatory selection of
grandjurors, and not merely discriminatory sel ection of agrand jury foreperson.
The requirements for “third-party standing” to raise an equal protection
challenge are met. An accused suffers a significant injury in fact when the
composition of thegrandjury that indictshimistainted by racial discrimination;
in this case the possibleinjury isall the greater because alleged discrimination
by the judge callsinto question the judge'simpartiality. A white defendant can
be an effective advocate for excluded black grand jurors, since the defendant,
if successful, can have his conviction overturned. Also, excluded grand jurors
have “economic disincentives’ to assert their own rights. A whitedefendantin
Louisianaalso has standing to rai se a due process challenge to the appoi ntment
of agrand jury member. Hobby v. United Sates (1984), involving appointment
of afederal grand jury foreperson from among already-appointed grand jurors,
isnot controlling. It isthe foreperson’s performance asagrand juror in voting
to charge the suspect with a crime, not his performance of his duty to preside,
that implicates principles of fundamental fairness that underlie due process.
7-2 (equal protection); 9-0 (due process). Opinion of Court by Kennedy, joined by
Rehnquist, Stevens, O'Connor, Souter, Ginsburg, and Breyer; and joined in part by

Thomas and Scalia. Opinion by Thomas, joined by Scalia, concurring in part and
dissenting in part.

Caronv. United Sates 118 S. Ct. 2007, 66 USLW 4511 (6-22-98)

Statutes, inter pretation, enhanced sentencing: Under federal law, aconvicted
felon may not possess a firearm, and an offender with three violent felony
convictions receives an enhanced sentence. If the offender has had his civil
rightsrestored, however, aconviction isnot counted as a predicate for sentence
enhancement, “unless such . . . restoration expressly provides that the person
may not . . . possess . . . firearms.” 18 U.S.C. § 921(a)(20). In this case the
defendant, charged under thefederal |aw with possession of riflesand shotguns,
had three violent felony convictions in Massachusetts, and his civil rights had
been restored. He was permitted by Massachusetts law to possess rifles or
shotguns, but the law forbade him to possess handguns outside his home. The
handgun restriction activates the “unless’ clause, making the Massachusetts
convictionscount for purposes of sentence enhancement. Theclassof criminals
who may not possess firearms includes those forbidden to have some guns but
not others. It does not matter that the guns the offender possessed were ones
that M assachusetts permitted him to have. Although statelaw isthe source for
restoration of other civil rights, it does not follow that state law governs the
“unless’ clause. To so hold would thwart “alikely, and rational, congressional
policy” of providing “asingle, national, protective policy broader than required
by state law.”

6-3. Opinion of Court by Kennedy, joined by Rehnquist, Stevens, O'Connor, Ginsburg,
and Breyer. Dissenting opinion by Thomas, joined by Scalia and Souter.



Cass County v. Leech Lake Band of Chippewa Indians 118 S. Ct. 1904, 66 USLW 4453

(6-8-98)
Native Americans, statetaxation of former reservation lands: Stateand local
governments may impose ad val orem taxes on reservation land that was made
alienableby Congress, sold to non-Indians by the Federal Government, and | ater
repurchased by atribe. When Congress removes Indian reservation land from
federa protection by making that land freely alienable, as it did in this case
through the Nelson Act, it manifests an unmistakably clear intent to render such
land subject to state and local taxation. Thisisso whether theland isconveyed
to Indiansor to non-Indians. Therepurchase of such alienated land by an Indian
tribe does not cause the land to reassume tax-exempt status. Such a result
would render partially superfluous section 465 of the Indian Reorgani zation Act,
by which the Secretary of the Interior may acquire land that isto be held in trust
for atribe and exempt from state and local taxation.

9-0. Opinion for unanimous Court by Thomas.

City of Chicago v. International College of Surgeons 118 S. Ct. 523, 66 USLW 4041

(12-15-97)
Federal courts, removal jurisdiction: A case filed in state court containing
clamsthat local administrative action violates federal law, but also containing
statelaw claimsfor on-the-record review of the administrativefindings, may be
removed to federal court. The respondents raised federal constitutional
challenges to Chicago's Landmarks Ordinance and to the manner in which the
Landmarks Commission conducted the administrative proceedings, and hence
theaction qualifiesfor removal under 28 U.S.C. § 1441(a) asacivil action over
which federal district courts have original jurisdiction. Under 28 U.S.C. 8
1367(a), thedistrict court could al so exercise supplemental jurisdiction over the
accompanying state law claims because they are “so related to [the federal
clams] that they form part of the same case or controversy.” The state and
federal questions “derive from the same nucleus of operative fact.” The state
law claims need not qualify as “civil actions” within adistrict court's original
jurisdiction in order to fall within the court's supplemental jurisdiction. Nor is
there any necessary exception to supplemental jurisdiction for claims that
reguire on-the-record review of state or local administrative proceedings.

7-2. Opinion of Court by O'Connor, joined by Rehnquist, Scalia, Kennedy, Souter,
Thomas, and Breyer. Dissenting opinion by Ginsburg, joined by Stevens.

City of Monroe v. United States 118 S. Ct. 400, 66 USLW 3351 (11-17-97)
Voting RightsAct, preclearance: Preclearance under section 5 of the VVoting
Rights Act was not mandated for a 1990 Georgia statute amending the City of
Monroe's charter and continuing in effect arequirement that mayors be el ected
by majority vote. Preclearance had already been obtained for a1968 statute that
allowed municipalities to continue to elect officials by a plurality vote if their
charters so provided, but that set a default rule requiring majority vote in all
other cities. The 1968 defaul